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The, Tagore Law, Professorship is liké-a=pele-s 
eastern horizon of Jurisprudence, which has been shining 
faithfully for no less than a century, regardless,of the ravages 
of time and the vicissitudes in the political career of this 
country. 
~ Founded by Prasonna Coomar Tagore, C.S.I., one of the 
Fellows of the Calcutta University, by his Will which became 
effective in 1868, this endowment has attracted big names from 
India and abroad and, since 1870, this Chair has been adorned 
by jurists like Sir William Holdsworth, Sir Frederic Pollock, 
Dr. Westel Willoughby, Dr. McNair, Dr. Rashbehary Ghose 
and Dr. Gooroo Das Banerjee, and Judges such as Sri John 
Woodroffe, Dr. Bijan Kumar Mookerjee, Dr. Radhabinod Pal 
and William ©O’Douglas. ‘Towards the end of 1968, the Author 
was invited to deliver a course of Lectures under this endowment, 
on a subject of his choice. : mS 

The object of the endowment was to further legal 
research, by a course of lectures to be delivered annually by a 
person of eminence on a subject “of the kind of law which is 
to be taught” in the University. And, though others may also 
attend such lectures, they are to be primarily meant for .the 
students who have been encouraged to attend, by a subsequent 
endowment of 1883, by Maharaja Sir Jatindramohan Tagore, ~ 
K.C.S.I., under which medals are to be awarded to the two 
students amongst the audience who are adjudged best at a 
test to. be held by the Lecturer subsequently. “These provisions 
lead me to the conclusion that these Lectures should have. 
an academic bias and appeal as distinguished from platform 
lectures which abound more in emotions than in substance; 
but, because the lay public have a right to attend, the presenta- 
tion should be as simple and non-technical as possible. Needless 
to add, the treatment in these lectures will be purely juristic, 
having regard to the canons of juridical interpretation, and the — 
views and comments will be those of an impartial acai mician, — 
not tainted by any personal bias. l e PO 2 
~~ While working on the Constitution of India since ep- 
tion (1950), I had started with an assumption ae 
principles underlying a written Constitution were X 
stood by those who were to apply it and, on. 
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concepts have been enshrined in our Constitution, so that nong 
concerned With its study or application might be misled. 

The subject chosen by me for these “Lectures “is “Limited ‘ 
Govérnment and Judicial Review”, whiclf constitute the essence 
of the system_introduced by our Constitution. To anticipate ~ 
matters, this concept involves three elements: J 

(1) A written Constitution setting up and limiting thes. 
various organs of government. "i 

(11) The Constitution functioning as a superior law or - 
standard by which the conduct of all the organs of government 
is to be judged. 

(ii) A sanction by means ot which any violation of the | 
Superior law by any of the organs of government may be 
prevented or restrained and, if necessary, annulled. ‘This sanc- 
tion, in the modern constitutional world, is Judicial Review 
which means that a court of competent jurisdiction has the power 
to invalidate the act of any governmental agency, including the 
Legislature, on the ground that it is repugnant to the 
‘Constitution. | 

Each of the foregoing elements will be explained in the ~~ 
succeeding Lectures. But before I can enter into that, some ~ 
-general observations have to be made, to create the atmosphere | 
in which orly we can talk about limited government and judiciab. © 
review. These observations form the subject-matter of g 
Lecture I. 

The Author regrets that owing to personal difficulties, these 
*Lectures, which were delivered at the University in the year 
1968-69, could not be published earlier. ‘There is, however, one — 
feature resulting from this delay, which may be to the benefit — 
of the reader. During the intervening period some more burning — 4 
~- topics relating to judicial review have cropped up, so that the | 
~ principles formulated in these Lectures, as delivered, have been ~ 

further illustrated with up-to-date materials. The reader has ~ 
thus been furnished with references to cases reported up to the — 

= time of printing of each page, as far as possible.. Though some 
of the topics included in- this book have been discussed in other 
forums, few of the relevant literature attempt to make any 
comprehensive and systematic exposition of the juristic principles eS 

.  involved.. They deal with political norms or the desideratum, 
o F oai explaining the ‘reasons why’. It may reasonably t 
: Fepected, that the discerning reader will find those ı reasons -ir in 
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E7 Sa ` all 
> “LECTURE I ye 
THE CORRECT APPROACH 


ae 3 proper study of constitutional law or its application, 
whether in the University or in a Court of law, is not possible 
" without a foundation of constitutional history, political philo- 
sophy and comparative government. Whatever deficiency has 
so far taken place in the matter of appreciation and interpretation 
' of the Constitution of India has mostly 
_ Constitution of Indiato been due to lack of this foundation. If our 
read in the context of : i : 
other Constitutions. Constitution be not the sole written Consti- 
tution in the world, it cannot be understood 
in isolation—particularly when we have — professedly adopted 
Materials from other Constitutions. It is far below in the line 
of succession in the annals of Constitution-making which began 
in the latter half of the eighteenth century, which again, was — 
the outcome of a quest for a higher law that had started almost 
at the dawn of political society. No greater blunder can, there- 
| fore, be committed than by taking out this Constitution from the 
galaxy of its predecessors and contemporaries,—segregated froin 
the wisdom of generations of political philosophers who have 
made research on constitutionalism and limited government asa 
shield against absolutism. f 


The object of these Lectures is to trace the history and ` 
development of constitutionalism and to place the Constitution 
of India in the context thereof for a proper understanding of 
it. To say that our Constitution is one amongst many is not to 
è say that it is the replica of some other Constitution. Indeed, 
though in a sense it is a ‘borrowed | Constitution”, many are its © 
‘features which may be said to be unique. But even the unique- w 


ness of these novel features cannot be apreciated: unless pees se * 
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ae, > a 
MENT AND JUDICIAL REVIEW | 
Be Supreme Court has been candid enough-to refer 
aie F, zé Mecsions to explain the guarantee of, equal protet- 
i Fuon ender Art. 14 of our Constitution, * the doctrine of “eminent 
domain’ ESC in Art. 31(2) ;* the amBit of the sevem freedoms 
guaranteed b (1) of Art. 19,° or the doctrine of immunity 
against double renee or self-incrimination in cls. (2)-(3) of 
Art. 20;° or to Australian decisions in explaining ‘freedom Of © 
trade and commerce’ under Art. 301.7 : p 


In fact, the early apathy to foreign decisions which, natural- , 
ly, had little foothold in India during the ‘Government of India’ ` 
Act days’, has given way to a more reasonable and realistic 
attitude in later decisions. 


Of course, where the makers of our Constitution have 
deliberately departed from a precedent, nobody will insist that 
Indian Courts must arrive at. the same conclusion as has been 
arrived at in the country of origin of the basic constitutional 
concept or doctrine. ‘Thus,— 

(a) Since by Art. 248 of our Constitution residuary 

e >A powers have been vested in the Union 
me instances of de- J egislature, it would be a blunder to apply 
ear I the American theory that the federal 
Legislature has only enumerated powers, 

- the residue belonging to the States. 

(b) Since we have adopted the Cabinet system of Govern: 
ment of the British model, an application of the 
doctrine of Separation of Powers in the American 

i sense would be out of the question.® 


2 Conversely, since the written Constitution itself acts as a 
limitation upon the powers of the Legislature, any talk about the 
‘sovereignty or omnipotence of Parliament? in the Dicean sense 
or any reliance upon British precedents, founded upon an absence 
of separation of functions between the Legislature vis-a-vis the á 
Pamias: will be of no avail.*” 

aa The written Constitution, in whitch we have engrafted the 

i5 _ Parliamentary system, subjects the Legislature to manifold 

& is,12 by distributing the legislative: power between the 
an Í the State Legislatures, by adopting a justiciable Bill 
ts, by embodying in the Constitution other substantive 
tory provisions which operate as limitations bo er ras 
F: State, —as will be explained hereafter, and - 
able by the (€ eoet laws made by 
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~ 


cannot be enlarged by appeal to the contents of 
the doctrine of ‘police powers’ or the like." 


(d) In view of the provisions in cls. (2)- (6) “of Art. 19; 

= anticipatory action restraining the exercise of fun- 

damental rights on the grounds specified in those 

clauses is permissible in India and-the American 

> doctrine of ‘clear and present danger’ cannot pe 
imported.” 


(e) Since there is no guarantee in our Constitution 
regarding the impairment of obligations of con- 
tracts, the mass of decisions on the latter part of 
Art. I, s. 10(1) of the American Constitution. shall 
have no application in India.*® 


(£) The American doctrine of ‘original package’, accord- 
ing to which the course of import does not cease 
until the original package in which the goods were 
brought into the State is broken, has no application 
in India in view of the express provision in Entry 

- 41 of List I of the 7th Schedule of the Constitution 
that a thing is ‘imported’ as soon as the ‘customs 
b frontiers’ of India are crossed.** 
(g) The English common law doctrine of ‘franchises’ has 
no application in India in view of the, guarantee 
in Art. 19(1)(€g).** 
(h) Though some of the provisions of Part XIII of our 
Constitution, dealing with the freedom of trade 
f and commerce, have some analogy to ss. 92, 99 of 
the Australian Constitution Act, before applying 
the Australian decisions to the solution of any 
problem arising under our Constitution, we cannot 
overlook various other provisions of our Constitu- 
tion for which there is no counterpart in the 
i Australian Constitution,” e.g., Art. . INC (6) or -*s 
Arts. 302-304. 3 


But even to ascertain whether and to what extent the makers 

of our Constitution a to depart 

an far Sein pee. aStenn precedent: or + 2S 
ee ee we must resort to the. phy, and 
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itutier St different, and $0 it would not rie safe to seek nai of assistamce 
ir Sie-Australian decisions when we are called upon to consfrue the provisiofis 
a a our Constittition...... ? 


Even so the reported decisions of this C@urt show that ine dealing with 
constitutional problems reference has not infrequently been made to Australian 
and American decisions; and that, we think, brings out the characteristic feature 

m of the working of judicial review. When you are dealing with the problem pf s< 5 
construing a constitutional proviston which is none-too-clear or lucid you efeel 
inclined to inquire how other judicial minds have responded to the challenge 
represented by similar provisions in other sister Constitutions” 2° 


a 
-~ 


More outspoken was the pronouncement of Bhaswati Fo 
for a unanimous Court, in the Express Newspapers case :”' 


© “Jt is trite to observe that the fundamental right to the freedom of speech 
and expression enshrined in Art. 19(1)(a) of our Constitution is based on_#.... 
Amendment I of the Constitution of the United States of America and it would 
be therefore legitimate and proper to refer to those decisions of the Supreme 
Court of the United States...... in order to appreciate the true nature, scope and 
extent of this right im spite of the warning administered by this Court against 
the use of American and other cases’ .*' 
The reason why we have to refer to foreign decisions, at 
least occasionally, is not, however, the weakness of our Courts, 


but the nature of our Constitution itself, namely, that it was 


framed after an examination of the different constitutional pre- 
cedents available at that time. As observed by Subba Rao, J., 
in the Automobile case :*° ë 


fee our Constitution was not written on a clean slate. _ Many of the 
concepts were e borrowed25 from the Government of India Act or from other 
‘Constitutions and adapted to suit the conditions of our Constitution. We cannot 
ignere the fact that the Constitution was drafted by persons some of whom had 
a deep knowledge of the constitutional problems of other countries, and, therefore, 
they must be assumed to have had a knowledge of the interpretation put upon 
certain legal concepts by the highest tribunals of those countries. At the same 
time, it can be reasonably assumed that they have made a sincere attempt to 
accept -the food _and, to avoid the defects found by experience in the other _ 
Constitutions, and also to mould them to suit our conditions- Further, a brief 
survey of the relevant provisions Of those Constitutions, which form the back- 
ground of this Article, and the interpretation put on them by the highest tribunals 
; -of the respective countries would not only be relevant but also be necessary for 
_ appreciating the correct scope of Art. 301 of our Constitution’’.22 


2h 8 tis, therefore, not possible to agree with the broad observa- 
tion made by Bose J. in Dwarkadas’s case** that “it is for jurists 
S ae mah not for Judges, to see whether our Constitu- 
es for” powers such as the ‘police power’, ‘eminent 
like. So far as ‘eminent domain’ is concerned, 
3 ot ee established beyond doubt that, 
the ch with substantial changes, the power © 
np ie e A r h conferred spy 
ws to Pine po 















THE CORRECT APPROACH, 5 
In tact, it is by the application of the ingredients of the.doctrine 
of Eminent Domain that our Supreme Court nad ‘held*’ that, 


though prior to the Constitution ( Fourth Amendment) Act, 1955,- 


the expression ‘public pyrpose’ did not exist in cl. (2) of Art. Jk, 
the existence of a public purpose must nevertheless be taken 
to be an implied condition for the acquisition or taking possession 
"ot pro,erty and that, accordingly, the State cannot compulsority 
take the property of one private person in order to give it to 
another person, where no public purpose was involved.*® 


_ The Supreme Court has also in mind the American assump- 
tion that ‘eminent domain’ and ‘taxation’ are separate and 
independent powers when it says that “the power under 
Art 31(2)” of our Constitution, “cannot be utilised for enriching 
the coffers of the State”,™ by expropriating moneys and money 
values belonging to an individual. | 

And so far as the doctrine of ‘Police power’ is concerned, 
even though our Supreme Court has been occasionally striving 
to get rid of it,** it may be stated with respect that it is haunting 
the decisions of the Supreme Court since 1950,*° and it would be 


instructive to examine the applicability of this doctrine in the ` 


recent case of Deputy Commissioner v. Durganath.*° 
But before we can approach the facts of that case,” it would 
be profitable to understand the main features of the dectrines o of 
‘Police power’, ‘Eminent domain’ and ‘Taxation’. These are 
three powers which belong to the Legislature of any sovereign 
State, by virtue of its sovereignty.” Though the subject has 
been complicated by niceties introduced by myriads of American 
cases, it may be broadly stated that: (a) The police power is the 
legal capacity of sovereignty to delimit personal liberty for the 
protection of those social interests which reasonably need protec- 
tion. (b) Taxation is the legal capacity-of sovereignty to impose 
a charge upon persons or their property for the support of 
government and for any other public purposes which it may 
constitutionally carry out. (c) Eminent domain is the legal 
capacity of sovereignty to take private property for a public use 
upon the payment of compensation. 

Under the American Constitution, it has been well established 
that the ‘police power’, “eminent domain’ and ‘taxation’ are 
independent powers belonging to a Sovereign, so that the obliga- 
tion to pay compensation, which is a concomitant of the exercise- 
of the power of Eminent Domain, would not arise if the owner 
is deprived of his property by reason of the mere ae 8 =” 


| State of its policë power or the powe = taxation. _ = o far ae 


taxation is concerned, it is 
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. to be acquired or requisitioned for a public purpose. The ques- 
"> Gon which tame up for determination before the Supreme Cot 
“in Durgainath’s case*® was the scope of cl. (5)(b) (i) of Art. 31, 
which constitutes another exception to the obligation to pay 
compensation under cl. (2). It says— | : 
“Nothing in clause (2) shall afiect the provision of any law which the State 
may hereafter make “ 


— eS. Cm w en = = & &. 2.62 2 2 eas E € .@ " > . =. =- . - =. - . . - * -> . - =- > 


(ii) for the promotion of public health or the prevention of danger to life 
or property.” 


~ 


Suppose, now, that the State makes a law, such as the Assam 
Acquisition of Land for Flood Control and Prevention of Erosion 
Act, 1955, providing for the acquisition or requisition of private 
property for the erection of a public park for the improvement 
of public health or the erection of a dam for the prevention of 
danger to life and property which may ,be caused by flood, but 
makes no provision for the payment of compensation. If a literal 
meaning were to be imputed to the words used in cl. 5(b) (ii) of 
Art. 31, there was no reason why such law should not be valid even 
though it does not provide for compensation to the expropriated 
owner whose property or its possession is transferred to the State 
within the meaning of cl. (2), read with cl. (2A). But the 
Court®” drew the meaning and scope of cl. (5)(b) (ii), and, with 
respect, rightly, from an examination of the American decisiens 
on the question. In the United States, it has been held** that when 
property is destroyed or affected solely by the exercise of the 
‘police power’ to save life or property from peril, no compensation 
is payable; but compensation would be payable if the State 
expropriates such property for a public use, even though such 
expropriation might be conducive to prevention of injury to 
health, life or property. Following this American doctrine, our 
Supreme Court came to the conclusion— 


“If Art. 31(5) (b) (ii) is regarded as a saving clause with regard to the police 
power of the State, it is clear that under a law designed to promote public health 
or to prevent danger to life or property the State may in cases of imminent peril 
destroy or impair the value of private property without any obligation to pay 
compensation, but it cannot arrogate to itself the power to acquire and appropriate 
to its own use private property without payment of compensation’’.2° 


ferred to construe Art. 31(5)(b)(ii), on its language, “un- 
Ea concepts of eminent domain and _ 
sower”. It was eld” (p. 402 of the Report) that since 
}) (b)(ii). was intended as an exception to cl. (2), it was 
‘ictly construed and that, accordingly, it should be confined 
Jaw authorising the abatement of a public menace by des- 
taking temporary possession of private ‘propertie’, if _ 
. be abated in some other way” and should not 
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be, taken to include “acquisitions of property for the opening of a 
public park or for the erection of dams and embankments” which 
were always being made, on payment of compensation, under the” 
pre-Constitution law inəthe Land Acquisition Act. Applying 
this conclusion,-the Supreme Court*® annulled the Assam Acquisi- 
tion of Land for Flood and Prevention of Erosion “Act, 1955, on 
‘the ground that since it did not provide for proper compensation 
it contravened Art. 31(2) and was not saved by cl. (5) (b) (1). 
A jurist may be permitted to say that instead of struggling so 
much with the pre-Constitution law, it was easier and more logical 
to say that cl. (5)(b)(ii) embodied the principle underlying the 
doctrine of ‘police power’ and that there was nothing in the 
Article to exclude the application of that principle. A close read- 
ing of the observations of the Court in interpreting Art. 
31(5 )(€b) (ii) will reveal that the Court was, in fact, acting under 
the influence of the distinction between ‘eminent domain’ and 
‘police power’ as had been drawn from the American decisions, 
cited earlier in the judgment. With respect, in resting its 
decision on the finding that cl. (5)(b)(ii) did not deal with 
‘acquisition’ which was dealt with in cl. (2), the Court,*° in fact, ~ 
begged the question inasmuch as the controversy was as to what 
was meant by ‘acquisition’. Was it not simpler for everybody to 
understand if it was said that while cl. (2) embodied the doctrine 
of ‘eminent domain”? or the power of the State to expropriate 
private property for a public purpose, cl. (5)(b)(ii) dealt with 
the ‘police power’, that is to say, the power of the State to regulate 
the exercise of the rights of individuals in the public interest? 


Similarly, would it not be useful to bear in mind that 
cls. (2)-(6) of Art. 19 embody the regulatory power of the 
State, which goes by the expression ‘police power’ in the United 
States? It is true that the grounds under which the State is 
entitled to regulate or restrict the exercise of individual rights 
are, under our Constitution, specifically enumerated in cls. 
(2)-(6) of Art. 19, and that. they cannot be enlarged with 
reference to the uncharted sweep of the judicially evolved 
doctrine of police powers; nevertheless, it would be useful to refer 
to the American decisions on ‘police power’ in interpreting the 
grounds specified in these clauses, to see what has been under- 
stood in the United States by the concept of regulating the exercise 
of individual rights in the public interest or in the interests of 
morality, public health, public order, security of the are or the 
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gat tọ ‘the Courts to raw from the wide contents of the 
nerican rine of polie powers which has been explained to 
“ine ude everything which tends to promote the public welfare, 
e.g., to “increase the industries of the State, develop ite resources 
and add to its wealth and prosperity”, "®—the philosophy which 
underlies the vesting of restrictive powers in the State, 
by cls. (2)-(6) of Art. 19, is the philosophy behind tħe“- 
doctrine of ‘police powers’, which is nothing but a 
convenient way of expressing the need for adjusting the 
interests of the society with those of the individual, and this is * 
what the Supreme Court did in cases such as Chintaman Rao v. 
State of M: P.,*‘ Dwarka Prasad v. State of U. P., Jyoti Prasad 
v. Union Territory?’ 

Mukherjee J., while explaining the object of the restrictions 
provided for by the limitation clauses of Art. 19, in Gopala s 
case,” indeed relied upon an American decision"’ on ‘police power’ 
when he said— 

“There cannot be any such thing as absolute or uncontrolled liberty wholly“ 
freed from restraint, for that would lead to anarchy and disorder. The possessiop 
and enjoyment of all rights, as was observed by the Supreme Court of America in 
Jacobson v. Massachussetts," are subject to such reasonable conditions as may be 
deemed by the governing authority of the country essential to the safety, Reeth, =» 
peace, general otder and morals of the commmnity. The question, therefore, arises 
in each case of adjusting the conflicting interests of the individual and of = 

_ Society? 


It is equally true that it is not possible to understand the 

bearing of cls. (2) to (6) of Art. 19 with other provisions of 

_ the Constitution unless the distinctive nature of the restrictive 

power of the State, underlying these clauses of Art. 19, is borne 

in mind. -Similarly would it be conducive to a better under- 

standing of our Constitution to say that of the two exceptions 

to the doctrine of ‘Eminent Domain’, with its concomitant 

bar tion to pay compensation, ‘taxation’ is embodied m 
Tae ch. COG and ‘police power’ is embodied in cl. (5)(b) (ii). 

See ben ae Bia also explain the principle behind the 
ference with private property. under Art. 19¢5) or 


ch does aioe? ae Si ma acquisition’ or * it f 
rt. 31(2), weuld not require a- 
or Boss affected owner ;** for, even in the Uia 
ell-estz 1 that the exercise of ‘police geo 
not require pgyment oO 
s ‘taking’ of the property by the 
d ‘taking’ was somewhat vague and 
eSa has heen. amended and cl. (2A) 
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h@tweeñ the concepts of ‘police power’ and ‘eminent domain’, and 
our Courts would not be confused but enriched if tha+ distinction 
is borne in Mind while interpreting the text of Art. 31(2)-(2A)- 


>» Itis “thnks. evident that even where a constitutional doctrine); J 
has been codified in our Constitution with substantial changes,/~ 


-` =f it be a blunder to be guided solely by the borrowed 
philosophy without reference to the language actually used by 
our Constitution,—it would be a greater risk to be ignorant or 

* + oblivious of the basic principles which underlie the codified 
provisions, even for the purpose of discovering the meaning of the 


codified words. 


The Constitution being the supreme law of the land by which 

is created and limited all the power that i 

ees Sape for Oe it must. Command respect from all members 3 

of the nation whose aspirations and ideals 

are embodied in it. This does not mean that the Constitution as 

it exists for the time being is ideal from the standpoint of- 

ideology. But, at any given moment, and so long it ts not 

changed, the people and all the organs of government must have 

+  sespect for it, because, institutionally, it is the fundamental law 

of the land and it would be meaningless to have a written 
{constitution if it is not regarded as the fundamental law. 


The sanctity of the Constitution, indeed, does not and should 
not mean that it would be as permanent and immutable as the 
Ten Commandments. It means that reverence for this solemn — 
strument, made by the people, is essential not only for its — 
successful working but also for the progress of the nation itself, — 
as American experience demonstrates.** Lack of reverence for -7 re 3 
it, on the other hand, leads to instability and ruin, as was observed 
by Burke in his Reflections on the French Revolution. ‘When, = 
im 1966, Prof. Wheare observed that “although almost m2 z 
countries in the world have a Constitution, in many of them he ~ 
ee ae Take co at ae a ie Ot, 

, cite India as an instance, in pa i 
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entur ies. The PSecret. of this, accor »rding to the Anfericafts, 
at thesvery fact that it subsists shows that it-has “the con- 
8 of the Governed” If that were not so, overwHelming public 
Opimion would have condemned the existing Constifution and 
Substituted it by a new one. ‘The same reasoning is applicable 


to the Constitution of India. The fact that it has not yet been « _ 


replaced shows that those who like it still outnumber those who 
do not, and that the ideals of equality, secularism, freedom eof 


the individual and constitutional government are cherished by .- 






| bulk of the people. | m 


No Constitution can possibly please everybody in a modern _ 
L saiman Peset wih ee problems. The quest for the 
est form of government which started with Plato and Aristotle 


has not come to its end till to-day. Impatient people would 
therefore be led to agree with the sarcasm of Alexander Pope*® 
that— 


“For forms of government let fools contest; 
Whatever is best administered is best”. 


A 


~ But even to- ascertain whether a given Constitution was 
administered well, it has to be given a fair trial; and even if jt 

found unsatisfactory, it must be allowed to continue until it 
is replaced by another acceptable to the community, for, the only 
other alternative is an interregnum of anarchy. In an ordered 
political society of to-day, government must necessarily be by 
consent, and it is open to those who are persuaded by any better 
philosophy to build up public opinion in their support, so that 
“they may secure amendments of undesirable provisions of an 
existing Constitution, if not its total revision. In fact, it was 
to facilitate this that the process of amendment of our Consti- 
tution was made so easy. As Dr. Ambedkar said in the Con- 
stituent Assembly*°— 

+ “Those who are dissatished with the Constitution have only to obtain a 

‘two-thirds majority, and if they cannot obtain even a two-thirds majority in the 


‘Parliament elected on adult franchise in their favour, their dissatisfaction with 
‘Se Constitution ae be deemed to be shared by the general public.” 


But s so o long as any section of people who are desirous of a 
oe ae oe 2. Change do not become so effective, they 
i A ¢ E gnia hange. have no right to slight the national Con- 
=~ respect-for the existing stitution, “thereby bringing dishonour to 
gs oe E Raa oe themselves as the nationals of* a free 
ody can suggest that the Constitution of the United 
of v a n E O ERS E —not to speak | 
re y na culate and not capa ble-of 
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= 
by this very Constitution, which enable us tc ventilate our 
graevances. í 4 iran 


d 


Paradoxical as it may seem, there are many at the other , 
pole, who are of the view that a Constitution which can be 
amended so easily cannot claim the sanctity”? that belongs to “an 
age-old Constitution like that of the United States. There- is 
‘Some truth in this proposition but the difference between consti- 
tutionalism in the U.S.A. and in India may be one of degree, 
bue not of kind, so long as India continues to have a written 
Constitution which is enforceable in the Courts. Once an amend- 
mert is passed and becomes a part of the Constitution, it is the 
duty of every citizen and the Courts to pay respect to the text 
as amended, but at any given point of time, the Constitution as 
it exists does not cease to be the supreme law of the land, simply” 
because any part thereof may undergo amendment in future. 
Otherwise, the’ very object of having a written Constitution in 
India would be defeated. 


It is perfectly true.that the pace of constitutional amend- 
ment is slower in the United States than in India; but the very 
fact that there have been 25 amendments”? between 1787 and _— 
1967 shows that there are people in America who do not consider 
every word of their Constitution to be immaculate.°* But, 
nevertheless, the reverence for, or rather, a ‘blind worship’”* 
of the American Constitution remains as strong™4 as 5 it was in 
the days of Lord Bryce,” because the Constitution is “one of 
the symbols by which Americans live’’.*® 


Conversely, it is also true that 23 amendments are rather 
too fast and disreputable for a Constitution which has just 
celebrated its twentieth anniversary. If I am permitted to say 
so, the thunderbolt in the form of the much-debated majority 
decision in Golak Nath’s case” is, basically, a judicial protest 
against too frequent amendments of our Constitution after = 
popular protests have proved to be of no avail. Changes Ww = 
the fundamental law are not needed for “dotting the ‘’s and | 
crossing the ‘t’s” as has often happened in India. but dice laa Be 
effecting changes in the principles embodied in the Constitution 
as may be occasioned by changes in the circumstances or for e 
removing glaring anomalies as pointed out in the judicial ee 
the public forum. A no less striking feature is the passing of __ 
multiple amendment Acts, within a short s span of time, | nstead eo 
of ra S therr. into one. ame ] the sth, 1° oth and 20th 
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Pikndation upon which only the entire fabric 
Sasety in India may rest.°™ : 9 


at. F 
m fe Disre pect for the Constitution has also been “generated, 
part. by the manner in which Constitytion Amendment bills 
have been passed in Parliament. Since the grip.of the whip is 
tighter in the case of these bills than in the case of bills for 
ordinary lemisiation, it would be no exaggeration and no reflec- *, 
tion to say that it is often easier and quicker to amend the Con- 
stitution than to amend a section of a statute. 4 
e 
It would be commonplace to observe that if the making” 

of a Constitution requires mature deliberation, an amendment, 
Obviously, will require maturer deliberation, and the surgeons 

for this operation should not be the bureau- 
Need ee + Penta. crats ina Secretariat but a body of experts. 
Uum? revision. =~ Just as Commissions of experts have been 

set up for advising on the matter of revision 
of ordinary statutes, a permanent Commission should be set up 
for examining proposals for the revision of the Constitution’ 
whether they come from individuals, political parties, other 
institutions or the Government itself. 


It may not be out of place, in this context, to mention tHat 
even the British Parliament, while enacting the Government of 
India Act, 1919, envisaged that ere long the fragment of respoh- 
sible government which the Act sought to introduce might get 
out of tune with the rapid growth of political consciousness in 
India, so that its revision might be called for and to that end 

* they provided for the setting up of a statutory Commission for 
_ the purpose of effecting a revision of the system provided by the 
Act of 1919 (s. 84A). The Government of India Act, 1935 was 
the outcome of the recommendations made by the statutory 
Commission which was appointed in pursuance of the aforesaid 
provision and not much more than ten years since the 
coming into force of the Act of 1935 the British rule in 
India itself came to an end, leading to the framing of the Consti- 
tution of the Indian Republic. But it was envisaged by the 
_ framers of this new Constitution that conditions in India, along 

i a the ace, at large, were changing in such a rapid pace that 
ete cone not impart. to this Constitution as much rigidity as 
‘onstitution of the Sous States and thats is 
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H 
| flexibility. If you make anything rigid and permanent, y2u stop the nation’s 
á Í growth, the growth of a living, vital, organic people. .....In any event, we could 
>» ` not make this Constitution so rigid that it cannot be adapted to changing condi- 
tions. Wheft the world is in turmoil and we are passing through a very swift 
period of transition, what we may do to-day may not be wholly capable 
| to-morr6w’’.59 
"| Of course, the makers of our Constitution did not provide 
° fer the setting up of any Commission, after any length of time, to 
examined the working of its provisions or to examine proposals 
fof its revision. But that their work was not perfect and might 
* require changes in course of time was realised by many members®™ 
aneventually they accepted a compromise formula because they 
were satisfied that the process of amendment adopted in the 
Constitution was a flexible one. 


As a natural result of this easy process of amendment, we 
have had no less than twenty-three amendments of the Consti- 
tution in the two-decades of its working, and some of these have 
affected provisions relating to the Fundamental Rights-as well. 


But to-day, something more serious and more elaborate 
than such Amendment Acts is called for, for various reasons: 
Firstly, piecemeal amendments will not satisfy a vociferous and 

* powerful section of the people whe are demanding a basic revi- 
sion of the Constitution, repealing or drastically curtailing, inter 
alsa, the right to property which is a fundamental right enshrined 
in the Constitution by no less than two separate provisions. 
Even the Government in power at the Union is agreed that some 
curtailment, if not a total abolition, of the right to property is 
necessary for ushering in a social economy which is the common 
goal of all political parties to-day. The Constitution has had to 
be amended, at least twice (the First and the Fourth Amend- 
ments of 1951 and 1954, respectively), because it was found that 
the original scheme of private property with its incident of full 
compensation to an expropriated owner was incompatible with 
the socialistic programmes of agrarian reform, nationalisation 
of the material resources and the planning and development 
of the country to which the State was wedded by- reason / 
of the Directives contained in Part IV of the Constitution. 
The object of these amendments have, however, been practically 
foiled by the insistence by the Supreme Court upon adequate or- 
full compensation in case of compulsory acquisition or requisi- 
tioning of property, up to the Bank Nationalisation decision 
1970.*' Piecemeal amendments have thus proved < 1 fa ilur 
_ stem in the attitude of the highest tribunal of t he lanc Sane 
he course e chalked out by He SemS fo a3 nat tional prog 
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‘step ahead in material or social 
ng the mental horizon as well-as the 
If this is to be met Haho: ay, by way 


Mhecessary. This was env pieaied by Pandit Nehru himmeekt when 
he said— 


T 
ba “A Constitution, if if is out of touch with the people's life, aims and aspirg- « | 
tions, becemes rather empty; if it falls behind those aims, it drags the people down. 

Tt should be something ahead to keep people's eyes and minds up to a certgin 

high mark” .** 

But, in a matter like constitutional revision, it is not possèble ` 
to ascertain whether the existing Constitution has gone out of 
touch with the people’s aspirations or whether a new target for 
advancement has become necessary after two decades of work- 
ing of the existing system, by the traditional device of a general 
election because the questions involved cannot be'solved by a 
simple “yes or ‘no’. ‘The answer can be formulated only by an 
expert body which shall not only collect and weigh the different 
shades of public opinion but will also examine the bearings of ` 
the changes proposed to the structure as a whole,—which task 
cannot be properly performed by laymen or even politicians. 


: Above all, in view of the decision of the Supreme Court in 
Golak Nath’s case *- ** which is not likely to be departed from 
by the Court, at least with its existing composition, it is no longer 
sible to amend or substitute any part of the Fundamental 
s by resorting to the procedure for amendment provided 
_in Art. 368 of the Constitution: it can be done only by convening 
a fresh Constitutent Assembly. Whether the fresh Constitutent 
- can be convened by Parliament by enacting a law in 
| Er eN of its residuary power ọf legislation or by a verdict 
he Bova at a general election, this much is clear that the 
| Assembly shall be in a position to discuss the 
revision only if they are first examined by experts 
Ee case of the Constituent Assembly which 
Constitution. The work of such expert 
z epale and objective. if it is set up as a 
i to, collect and scrutinise all proposals and 
come from the public forum, apart from gap: 
fi om time to time. 


<< à ay 
Sx 8 Se x SE 4 = 


sareni k , call for ao aud do not 













aes? 





tHE CORRECT APPROACH : : 15 
= (a 


apres to have by the Constitution ought not to be regarded as slavery, but _ 
rather as salvation’ " ota 


‘ó 


Though it was not possible for Aristotle to envisage a Con- 
stitution in the modern form," his statement holds good even to- 
day." Respect for the Constitution does not depend upon the 

“creed it embodies. Even if you hold a different faith, it only 
means that you desire another to take its place; but, in a modern 
-wofld, no political society can endure without self-restraint and 

` Ẹmited government and, if that be so, you must have regard for 
the Constitution as it stands, so long as you are unable to have 
it replaced. ‘ 


Just as a person should be proud of his parentage and the 
Nation to which he belongs, he should equally be proud of the 
Constitution by which the Nation is governed. He can ill afford 
to forget, what Thomas Paine said in 1792— 


“A Constitution is the property of a Nation, and not of those who exercise 
the Government’’.*7 


It may sound strange to many people in India to-day that 
the Constitutions of most of the collectivist People’s Republics 
“insist upon a duty to ‘abide by the Constitution and the law’ as 

‘fundamental duty’ of a citizen," a breach of which would 

*_ obwiously involve treason. ‘That a respect for the Constitution 

is expected of the people of any nation which has adopted a 
written Constitution is demonstrated by this fact alone. 


If any government abuses the Constitution, the fault is not 
of the Constitution but of the Judiciary and, above all, of the 
People themselves, who have failed to guard the fundamental 
law of the land. But the People can act as sentinels only if they 
are properly armed with information. In this country, the 

à number of those. who have gone through the bare text of the 
* Constitution over two decades of its working can’ be counted - 
on the fingers and yet we have endless brawls over the teacup — 
on serious questions under the Constitution, even without having 









a copy of the text on the table. In a country like the United 
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Constitution in the curri- Constitution is a Tg eh 
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T T of his schòol career, every citizen was entitled to receive a free 
copy of the German Constitution, under the 
free er distribution of terms of Art. 148 @f the Constitution itself. 
ree copies of the Consti- 5 x y 
tution. 3 I wonder whether that was possible in India 
: as a part of our Five-Year Plans. I can- 
not resist the temptation of reproducing, for the attentionsof. 
our legislators and educationists, the text of Art. 148 of that 
Constitution: * 
“Article 148——AH schools shall aim at inculcating moral character, a ciuje® 


conscience, personal and vocational efiiciency, imbued with the spirit of German 
„nationality and international goodwill. 


Pu * 


In giving instruction in public schools, care must be taken not to give offence 
to the susceptibilities of those holding different opinions. 
The duties of citizenship and technical education are subjects of instruction ; 


in the schools. Upon the completion of the period of school attendance, every e 
pupil receives a copy of the Constitution.” 


In our country, every citizen will realise the need for know- 

nae ing the Constitution no less than the 

elas ame ee alphabets only if he remembers the 
admonition uttered some half a century ago 

by President Woodrow Wilson to the American people: > œ 


“No more vital truth was ever uttered than that freedom and free institutions 


cannot long be maintained by any people who do not understand the nat@re of 
their own government.” 


> 


The need for a knowledge of the rudiments of the Constitu- 

l tion, on the part of every citizen, is more essential in a system 

of judicial review where it is for the citizen to bring cases of 

breach of the Constitution before the national arbiter and 
defender of the Constitution, namely, the Courts. 


On the other hand, the people can ill afford to forget that 

a Constitution, enforced by judicial review, is the only peaceful 

device available to control a government of men which has an _ 
innate tendency to be arbitrary. If one does not like its contents 
or any part thereof, he has no right to scoff at the national 
instrument but he has a right to move for its being reshaped in 

= the manner he likes. On principle, nobody can claim a right to - 

= burn the Constitution. of his country without forfeiting the 

=- _ eitizenship conferred by it along with the fundamental rights 

= following from that citizenship. Even if the act of burnirg the 
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` on, the asiministration of this country, so that to excite “disaffec- 
tion’ towards such body of men was punishable as Sedition, under 
that section.®®. ‘Disaffection’, as the section itself explains, “in- 
cludes disleyalty and all*feelings of enmity” and, as the Privy 
Council held,®® - need not be attended with violence. But this 
_picture of the offence has altogether changed with the 

- “atfainment of Independence and the offence has lost much of its 
preyious sweep by the decision of the Supreme Court” that the 
_expression ‘the Government established by law’ does not refer 
“to the persons in power for the time being but the Government or 
the State as an institution. To constitute the offence of ‘Sedi- 
tion’, thus, there must be a move to subvert the govern- 

ò ment or to create disorder and attended with such overt acts 

= as may be punished in the interests of ‘security of the State’ or 
‘public disorder’ which are mentioned as grounds for restriction 
under cl. (2) of Art. 19 of the Constitution. There is no doubt 
that the burning of the national Constitution at a public meeting 
in pursuance of the objects of a political party is likely to cause 
disorder or dtsturbance of the public peace. But because the 
word ‘Constitution’ is not mentioned in s. 124A, it would be — 
_advisable to amend the section by inserting the words ‘or the 
E ARE Coca PA EE Constitution of India’ after the expression 

s tion for prevention of the Government established by law in 

ehi of the Constitu- India”; or, if the Legislature intends tò 

prescribe a lesser penalty, a separate section 
may be inserted in the Penal Code for punishing public demons- 
trations of disloyalty to the Constitution. 


= 
S 


It may be mentioned in this context-that Parliament has- 
enacted the Unlawful Activities (Prevention) Act, 1967 to 
punish utterances and activities prejudicial to the ‘sovereignty 

A and integrity of India’, which were sought to be prohibited 

5 by the amendment of cl. (2) of Art. 19 of the Constitution by 
the Sixteenth Amendment of 1963. But this Act would not 
cover acts of sacrilege upon the Constitution except where the 
burning is done by people who want- cession or secession of — 
any part of the territory of India.72 _ silere a, be people whe, == 
though not desirous of secession, « lo not agı x ; ideals 
enshrined in the existing ponsen Iti nares nd advoc: ra | 
social or economic change which c n ‘be brought 
throwing. off allegiance -to the Cea asti uti on as- 

> principle, few will deny that if ¢ = = s7 towa 
punishable, e ae to te Co 
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ty o ‘India’ and Diether 4 years to implement that amegd- 
ment by “proper legislation, after the need for such ymplementati6n 
“Was pointed out by your speaker in 1965.7" But that legislation, 

im-My Opinion, is inadequate to meet th® situation referred to by 
me: A simple legislation, and no amendment of the Constitution, 
is necessary to make the act of burning the Constitution, and 
similar acts of sacrilege upon it, an offence per se. In this” 
context, I am also constrained to observe that as a Judge I have 
reasons to apprehend that the Police of our country have not_ 
been properly instructed on the contents and utility of such’ 
basic laws like the Unlawful Activities (Prevention) Act, 1967, 
or the Criminal Law Amendment Act, 1961. 


In this context, I may be permitted to reproduce what I 


said in 1965**— 


“Any legislation that may be undertaken in this behalf, it may be pointed out, 
ought to be comprehensive and efective enough to check indirect devices to carry 
on such movements, such as the burning of the Constitution of India or the refusal 
to take the oath of allegiance or the raising of flags in any way simulating the 
flag of a foreign State even on festive or non-political occasions with a view «to 
encouraging feelings of allegiance to such State and gathering people having such 
allegiance. It is essential for the national integration of India not only to unite 
different communities on the same platform but also to ruthlessly root out ‘Anti- 
national sentiments which, when allowed to smother stealthily, are capable of 
leading to a conflagration, as has been demonstrated occasionally in the past.’’, 


The problem of hoisting flags simulating that of a foreign 
State cannot be said to be insignificant when the Plebiscite 
Front Flag in Kashmir was brought to the notice of our Parlia- 
ment by a member.** The man in the street may also gaze help- 
lessly at similar banners on the playground or in ceremonial 
processions, in a city like Calcutta, which can only suggest want 
of allegiance to India. On the other hand, when the public 
criticise judicial verdicts acquitting people of offences like these, 
they hardly realise that there is a presumption of innocence in 
favour of the accused charged with a criminal offence and that 
a Criminal court mav feel obliged to acquit the accused if there 
= is any loophole in the relevant statute. If acts like refusal to 
Eaz take the oath of allegiance to India or the hoisting of flags 
= aa simulating the flag of a foreign State are to be made punishable, 

it wo ould be better to add an Explanation to s. 2 of the Criminal 
as en r Act. 1961 or s. 2(f) of the Unlawful Activities 
Act ieee to say that the acts just referred to will 
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of the U.S.S.R., for use as slogans by every schoolboy. in this 
hapeless land— a 


“Art. 130.—It is the duty of every citizen of the USSR to` abide by the , 
Sst of the U.S.S.R. 


Art: 131.—Persons eorariittitks offences against public, socialist property “are 
enemies of the people. ci 


Sg j Art. 133.—To defend the country is the sacred duty of every citizen of the 
USSR. Treason to the Motherland—violation of the oath of allegiance, desertion 
to the enemy, impairing the military power of the state, espionage—is punishable 
with all the severity of the law as the most heinous of crimes.” 

. No less essential for the success of a system of ‘limited 
government’ is the need for respect for the Constitution on the 
part of the public officials who are to administer the Constitu- 
tion. For, if a public official has no faith in the Constitution 
or its mandates, he cannot properly enforce it against breaches 
by the citizens nor can he himself avoid doing unconstitutional 
acts. 


In the United States, Art. VI of the Constitution itself 
St noite Gath Ys" Ba requires that not only Judges and members 
prescribed for judges of Of the Legislatures, but also “all executive ~ 
pec one and ad- officers, both of the United States and of 

i 2 the several States shall be bound by oath 
or affirmation, to support this Constitution.” $ 


Under our Constitution, the Third Schedule prescribes oatħs 
or affirmations for Ministers, Members of Legislatures and 
Judges of the superior Courts, to be taken as a condition prece- 
dent for assuming their respective offices, but there is no corres- 
ponding constitutional provision for judges of inferior courts 
and other public officials. : a 


Of course, in the United States, controversial questions”? 
have been raised as regards the ‘Loyalty Program’, which should © 
not be confused with the present question. Under the Loyalty 
Program, the American Government sought to obtain from the _ 

_ public officials an oath not only about their present loyalty, but 
o their past loyalty and association, under + Pera sanction s oS 
_ refusal to take be oath. nie 


e 
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ere re suggested that a provision similar to that 
HeeAmerican {constitution should be inserted in Or 


a e 


Similarly is respect for the Courts essential for the _ 
Nee@ for respect for the Successful working “of a Constitution which 
Courts. provides for judicial review. > 
- That the ‘courts may err or that sometimes their views do nots g 
accord with those of the bulk of the people for the time being,™* 
is no argument against the imstitution of judicial review or of the 
Judiciary. Even in the United States, people often criticise_ - 
particular decisions of the Supreme Court or even talke of 
impeaching the Chief Justice, e.g., Earl Warren,” for having 
pronounced decisions not acceptable to the bulk of the people on 
the question of segregation of the black race; but even then the 
Americans have never lost faith in judicial review or -in the 
Supreme Court as an institution of stability and cohesion,‘® which 
acts on principles of justice regardless of immediate political 
considerations which may sway a political majority. It is for 
my audience to decide whether they would denounce Earl Warren ` 
for his decisions in the anti-segregation cascs** as undemocrati€é 
or condemn as monstrous a Southern Governor‘ or Legislature 
of a State“ or Judge of an inferior Court who would not gre -~ 
effect to the decisions of the Supreme Court which simply refused 
to discriminate, at law, against men because of their skin. m 


Some people nevertheless ask—why should the Judges be 
regarded as a better custodian of the interests of the people than 
representatives of the people themselves?*® There are several 
answers to this question. 


x Firstly, it bogs the question inasmuch as a written Constitu- 
tion, as a limitation, is adopted primarily to 

PA gare a check the tendency of a representative Legis- 

cial review? lature to be arbitrary. In this connection, 

TES S people in India should recall the words of >= 

Hamilton in the Federalist (No. 71) and assess for themselves if 

the soundness of these words has been demonstrated by the zeal of 


the youthful Legislatures in India after uriepengence. So said 















‘Hamilton®— 
ony: ~ “The representatives of the people in a popular ASIEN seem sometimes 
E eee eet to fancy that they are the people themselves, and betray strong symptoms of 
s F Im; mce and disgust at the least sign of opposition from any other quarter: 
<a e oe .they always act with such momentum as to make it very difficult for the 
members. of the government to maintain the balance of the Constitution.” , = 
ERNE > mits 








e con dly, as will be shown in the next Lecture, history offers. <7 
-ous instances of a Legislature having adopted meast ae 
e arbitrary r or oe inom ae os view, o] na i 
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Thirdly, the question as to the guardianship of the Constitu- 
ton involves not the question as to whether tHe Courts should 
have a supremacy over the_Legislature, as people initiated in the ` 
concept of Parliamentary sovereignty sometimes apprehend, but 
who shouid have the function of interpreting the Constitution. 
Sapposing a rigid separation of functions were introduced, 

. making the Executive, Legislature and the Judiciary the sole 
interpreters of the Constitution relating to questions arising 
within their respective provinces; even then there would be no 
solution of the problem inasmuch as questions relating to human 
‘affairs cannot be divided into water-tight compartments in such 
inanner that there would be no overlapping of jurisdiction between 
the three organs of government; hence, some conflict between 
the decisions of the three Departments is bound to arise, leading 
to a breakdown of the whole system because there will be no 
final arbiter to resolve the conflict. It is because of this that the 
function of the final arbiter must be reposed in some institution 
and, under the system of Judicial Review, the Courts naturally 

: become this arbiter because the document to be interpreted, ,—the 
Gonstitution,—is, indisputably, a legal instrument,—the highest -~ 
law of the land. - Hence, the function of interpreting that law 
should belong to the Judiciary, whose function is to interpret all 
laws, even in countries like the United Kingdom which may not 
have a fundamental law. Where there is such a fundamental 
law, as in the United States or in India, it becomes the obvious 
duty of the Court to enforce that fundamental law if, in a concrete 
case brought before the Court, by an aggrieved individual, it is 
established that a law made by a Legislature*or an act of any 
of the organs of the State is inconsistent with the provisions of 
the fundamental law. If the individual has the ht to approach 
the Court for redress where he has been affecte by a violation 
of an ordinary law,—in the absence of any other machinery pres- 
cribed by the Constitution itself," to whom else should the 
individual approach when the violation alleged is of the funda- — 
mental law of the land? 


" Of course, where the Constitution is federal, the need for 
an. umpire to settle disputes between the national and State 
governments and their Legislatures becomes more evident inas- — 
much as both derive their authority from the same source, namely, 
the national Constitution and the powers of both are limited» by 
that Constitution. Hence, the task of acting as the guardian 

J of the Constitution to prevent the two parties to the federation 7 
encroaching upor the legitimate powers of each other must _ 
be entrusted to a third party and the th nat ; 
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olit t up by å written Ban edencon is not dca but ariitarg, 
or, "even apart from the limitations imposed by the federal dis- 


tribution oi powers, every written Consfitution imposes various 


other limitations upon the different organs of the State and the 
Judiciary hasto determine whether any of those organs have 
transgressed those limitations. If it is not legally enforceable, > 
it ceases to be the fundamental law of the land. 


The need for judicial review is thus founded not on the 
Constitution being federal but on the fact that the Constitution. ~ 
introducesea ‘limited government’. e 

Nor is the utility of judicial review to be estimated by the 
number of occasions on which the highest tribunal of the land 
intertered with legislative acts. The very tact that the Court 
has at its hands the weapon of judicial review which may cut 
through a legislative measure compels the Legislature to be more 
regardful of the constitutional limitations and this objective 
institution is a more effective safeguard against Parliamentary 
absolutism than the subjective limitations thought of by Dicey. a 
On the other hand, the utility of judicial review lies in safé- 
guarding the interests of the individual against those who are in 
power at any given point of time and offering an assurance that ° 
anybody who is affected may have ‘a day in Court’,**2 where the 
humblest and the most powerful are entitled to the same treat- 
ment. 


To many the very fact that there is a difference of opinion 
amongst Judges even of the supreme tribunal 

epee a AR dissent- of the land detracts from the respect claimed 
e Se zE for the Judiciary. If the Judges speak in 
r many voices, they ask, which is the voice 


we should adore? 


The short answer tọ this question is that Judicial Review is 
an institutional solution of human problems and what is needèd 
for-a successful working of limited government is not so much 
a respect for the Judges personally, but a respect for the institu- 
tion of the Court as an umpire in disputes between the State and 
the individual, —an umpire which not merely gives its decision 


nt also the reasons therefor. 






tel It is true that the freedom of Judges to deliver separate 
udgments makes it difficult for a reader to find out the law which 


= 


yi declared by the Court even where the Judges agree in the 






ioh but offer separate reasons or grounds for coming to the 


sion which is called the decision of the Court; it is often 
+ in suc Need to discoyen he points of oss amg ste 





THE CORRECT APPROACH e 23 


Retht Laws Act,** Sastri C.J., himself a party* to that opinion, 
in a later case,** observed that “it is difficult to say that. any 
particular principle” had been laid down by the majority in the 
Delhi Laws Act case? “which can be of any assistance in “the 
determination of other cases”. It may be pointed out, ‘with 
respect, that your speaker at once protested®® against this mis- 
giving of Chief Justice Sastri and formulated the principles on 
which four out of the seven Judges who had delivered separate 
opinions in the Delhi Laws Act case** could be discovered to have 
- agreed, namely, that (a) the essential legislative functions could 
rot be delegated by the Legislature; (b) that the essential legisla- 
tive function consisted of the determination of the legislative 
policy and the standards by which the law was to be applied; 
(c) that after laying down the policy, it was-permissible for the 
Legislature to delegate the power to make subordinate legislation, 
that is, the power to make rules or regulations, or to 
make the legislation conditional upon the judgment of an adminis- 
-trative authority as to the date when or the locality where the 
law was to be introduced. It is gratifying to note that in a _ 
number of subsequent decisions of the Supreme Court*® the fore- 
going principles as formulated by the speaker have been deduced 
from the opinions in the Delhi Laws Act case** and applied to 
other cases, and to-day,*’ there is little difference in opinion as 
td the law laid down in the Delhi Laws Act case.** 


~ 


There is indeed a technique for discovering the points of 
agreement where concurrent or separate judgments are delivered 
by a Court for arriving at the same decision and if that techni- “ 
que is kept in view, there will be, except in rare cases,** little | 
bewilderment as to the principles of law laid down by a maze of 
conflicting opinions,—concurrent or dissenting. That technique 
has fairly been established in England in the following prapaat: 
tions: DE a - æ PE 


> 


- 

(i) The enunciation of the reason or principle on which a 
question before a court has been decided, which is kiowa as goa 
ratio decidendi, is alone binding as a precedent: whee 3 

(ii) If there are two reasons put forward by a court for Na 
decision, either of which justifies the iia pores must Recs; 

eas as part of the ratio CRIED ES a T — TE 
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sit Aa = Silence ofa Paombet of the Court as to the reasoning 
advanced Sa the, Judge on a point may thus be taken to be an 
Pitio of an agreement as to that reasoning. - 


> Once the law laid down by a decision is thus determined, it is 
the law so laid down by the majority which is binding upon the 
subordinate Courts under Art. 141 of the Constitution of India, 
as in other countries which have adopted the common-law system. 


The critic may at once ask—what is the need for publishmg 
the minority judgments and thereby encumbering the lawyer and_ 
the layman unnecessarily, if it is the majority judgment which is” 
operative? The answer is that it is necessary both from the 
standpoints of the Judges and of the public. 


Each Judge of the superior Courts has to take an oath, while 
assuming his office, that he will “uphold the Constitution and the 
laws’’,—not to agree with his brethren even where his learn- 
ing and conscience suggest an answer to the issue before the Court 
which is contrary to that of his colleagues. He has a right to, 
express his views just as any other member of the Court has.®? 
No judgment of any Judge can claim mathematical accuracy. Tt 
derives its binding force from the reasons which are advance: 
for the conclusion. The rule that the decision of the majority is 
binding is a technical one which cannot be resorted to where the 
Court is divided, unless the dissenters are to be coerced imto 
unanimity. On the other hand, the technical rule that the judg- 
ment of the majority binds does not take away the value of the 
reasons given in the judgments of the minority and it is only 
commonplace to add that from the standpoint of the science of 
law, the minority views are highly valuable inasmuch as they point 
out to the academician, the lawyer and the Judges themselves the 
loopholes in the reasoning of the majority. Law, again, is a 
progressive science and dissenting views help preventing the 
judicial contribution to | ffrisprudence from being stagnant. It is 
no wonder that as a result of further scrutiny and consideration, 
a future Court accepts the views of the erstwhile minority and 
thereupon a dissent of yesterday becomes the binding law from 
_to-morrow.®** When the difference in opinion takes place in’a 
ubordinate court, a reconsideration may be made in the Court — 
en. appeal, but when Judges of the final court of appeal differ 
et there i is no scope for further review and hence arises the need for } 
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opipion im every case, with the object of reducing the repofts and 
thé hope of achieving certainty. ° 


a a 


> @ 
It has also been said that in constitutional cases, in particular, 
the public has a right to know the opinion of every Judge of the 
Court, in case the Court is divided,” because of the importance of 
the matter involved. The question at issue does not affect a few 
private litigants but the public in general,—an issue between the 
State and the individual or between the Governments inter se. On 
esch issues, the people for whom the Constitution exists should 
have*the benefit of having the different interpretations that inen 
learned in the law may make on the relevant provisions, so that 
they may be apprised of the need for amendments as may be 
necessary. The method by which Judges act is the method of 
‘persuasion, not of fiat and that is why a judgment, by definition,”® 
must give the reasons or the grounds for the decision. Democracy 
is a bank of ideas which is sure to go bankrupt if its clientele, — 
the great slumbering masses,—cease to contribute their individual 
reactions to national issues. The reasons given by the highest 
tribunals of the land, even though divergent, are the stimulus by 
which the masses may be kept off from their slumber and inertia. 
“If the free citizens of our country, therefore, look upon the courts 
as a participant,—and an initiated participant,—in their debate 
on-constitutional issues, much of their questionings about the 
judicial method and the utility of judicial review will disappear. 


What deserves mention in this context is that the Judicial 
Committee of the Privy Council which used, for centuries, to 
deliver one opinion in the form of a report to the Crown has, = 
since 1966, been allowing dissentient opinions being recorded, 
doing away with an Order in Council which formally laid down 


that the Judicial Committee must not record any dissenting 
opinion.’ 


These Lectures will demonstrate how. powerful and, there- - 

fore, onerous is the engine of Judicial 

Erata a per Review at the hands of the Judges of the 

- superior Courts and what depth of know- 

ledge and faith in constitutionalism is indispensable for working 
that engine. Though it is outside the province of these Lectures ~ 

to talk of the composition of Courts, personnel and the like, we — 
cannot but emphasise the importance of a proper Lei ee o = $ 
the success’of Judicial Review. In this country, even those who _ 
are responsible for the selection of Judges: sometimes lamen it ov = ac 
Si Be set alae of the Courts, forgétting that the orig inal oe 
pig that of the critics See Wit to à meaning : = 
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e 
* “Shpuld a judge in the most subordinate jurisdiction be deficient in, the 
knowledge of the law, it would reflect infinite contempt upon himself, and disgrace 
upon those who employ him. And yet the consequence of fis ignorance is com- 
paratively very trifling and small: his judgment may be examined, and his errors 
rectified by other courts. But how much more serious and affecting is the case 
- of a supe rior judge, if without any skill in the laws he will boldly venture to dtcide 
a question” upon which the welfare and subsistence of whole families may depend 
.. where, if he chances to judge wrong, he does an injury of the most alarming 
nature, an injury without possibility of redress.” 


More pithy was the sarcasm of Francis Bacon: “Judges 


ought to be more learned than witty’’.**4 > 


It may be added that in the sphere of constitutional law, which 
is the subject of these Lectures, uninitiated decisions are likely 
not merely to bring disgrace upon the Judge and those who 
appointed him but loss of confidence in Judicial Review, nay, in 
the Constitution itself, upon which rests the life and breath of the 
Nation itself. 

There is also another reason why constitutional cases demand 
superior ability. In this area not only are 
the issues more complicated than in a simple 
litigation between two private parties, re- 


Constitutional decisions 
require superior ability. 


quiring an adjustment between the conflicting claims of, the 


individual and of the society to which he appertains or conflicting 
claims of the [Legislature and the Judiciary itself,°® but, more 
often, the field is virgin, having no precedents to rely upon. But 
these cannot be reasons why a Judge should decline his jurisdic- 
tion in a difficult case. As Gray observed long ago— 


“A Judge is not “justified in refusing to pass on a controversy because there 
is no person or book or custom fo tell him how to decide it. He must find out 
- for himself; he must determine what the law ought to be.” 


While asserting the jurisdiction of the American Supreme 
Court to interfere with the decisions of a State Court, under 
Art. III, s. 2 of the Constitution of the U. S. A., Chief Justice 
Marshall repelled the contention that the Court should not exercise 
such jurisdiction because it was doubtful upon the relevant terms 
of the Constitution; in these words— 

“With whatever doubts, with whatever difficulties, a case may be attended, 
we must decide it, if it be brought before us. We have no more right to decline 
the exercise of juridiction which ts given than to usurp that-which ñs not given. 
The one or the other would be treason to the Constitution’ .°%a 


- As I shall show, in a subsequent Lecture, the interpretation 
of a Constitution is in many vital respects different from the 
interpretation of an ordinary statute, such as the Contract Act 
or the Transfer of Property Act. Not only is the task more 
. onerous, as just stated; it also demands a wide perspective and a 


richer equipment on the part of the Judge, begause it is an organic’ 


As one of the Hest Judges: UG warla has producsd 


. 
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pres ee the provisions of the Constitution are not mathematical formulas 
ə having their essence in their form...... Their significance is ‘vital hot formal; it 
is to be gathered not simply by taking the words and a dictionary. °°. 


Or, again, 
a > 
“Great constitutional provisions must be administered with caution. Some 
play must pe allowed for the joints of the machine. .... .”’.1% 2 


* It is for these reasons that I have asserted at the very outset 
that the proper application of a Constitution requires not only a 
study of ‘law’ as it has so far been understood in India but also of 
censtitutional history, political philosophy, political science and 
comparative government. 


It goes without saying that a Court cannot claim to be _res- 
pected unless its individual members can 
command respect and confidence of the 
pepole. In an age of slogans, the proposition that independence 
of the Judges is essential for a successful working of democracy 
is often uttered as a slogan in this country without realising its 
full implications. Independence of the Judges does not merely 
mean security of their tenure or a decent wages to keep themselves 
off from the worry for their daily bread, but a condition under 
which Judges may keep their oath “‘to uphold the Constitution 
and the laws” “without fear or favour’’.*°? How many people 
reajise that this is not a mere homily addressed to a Judge but 
constitutes a corresponding right of every liligant that his Judgé 
must be independent and impartial.*°* Independence and impar- 
tiality, in fact, are intertwined and it is futile to expect an 
impartial judgment from a Judge who is not immune from 
extraneous influences of any kind whatever. ‘“Impartiality’’, as 
one of America’s best Judges once observed, “‘is not a technical 
conception. It is a state of mind’’.'°%4 


In a democratic country, all Government officials, high or low, 
are public servants, which they more often than not forget; but 
Judges are public servants par excellence. ‘The reason I shall 
explain, by quoting from the Constitution adopted By the State 
of Massachussetts in the year 1780— 

“It is essential to the preservation of the rights of every individual, his life, 
liberty, property and character, that there be an impartial interpretation of the 
laws, and administration of justice. It is the right of every citizen to be tried by 
judges as free, impartial, and independent as the lot of humanity will admit? 104 — 


Independence of Judges. 


“In fact, this principle was borrowed by the Americans from 
the guarantee in cl. 40 of the Magna Carta (1215) that “to none- 
will we sell, to none will we Sa to none will we delay TEER or 
justice”. P ae ee eos 
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a a Judge ‘Hac he is there to administer the law, including the 
iu ental law, and “frot the will of the Executive’ Biel are 3 
< ‘Judge comes into such frequent contacts with thembers of the 
Executive as gives the least justification toa w rong-headed critic 
t6 use the slang ‘hobnobbing’, it is likely to produce what Lord 
Atkin lamepted of, in his memorable dissent in Liversidge’s 
case,*°° namely, a Judge who is “more executive minded than the 
executive 

Is it possible for such a Judge to say, like Lord Coke, citing 
Bracton,*’* in the face of an absolute monarch, that “the King” 
is under God and the laws’’;'®* to say, like Lord Camden, that 
“the King. ...has no power to declare when the law ought to be 
violated for reason of State’’;*°* to say like Viscount Finlay, that 
the plea of ‘act of State’ is not available against a subject ;*°° or to 
say, like Lord Greene— - 


“I do not........think that fear of embarrassing the executive is a very 
attractive ground on which to build a rule of common law”. 110 


An independent Judge would be a person whom “nothing 
could daunt and nothing could bribe”, to use the words by which 
- Learned Hand described his predecessors in office.*** 


In this context, it should also be pointed out that the mere 
fact that the Judges of the superior Courts even are appointed 
by the Executive should not stand in the way of their indepen- 
dence. If they are to be appointed, such appointment must ulti- 
mately come from the Executive who exercise the power to 
appoint all holders of offices in the body politic, but that need not 
convert Judges into “Government servants’ in the same way as 
other ¢ivil servants are. Neither in the United Kingdom nor in 
the United States are Judges of the superior Courts, at least, 
regarded as civil servants. In this connection, it must be pointed 
out that the very Preamble of our Constitution which promises 
to the people ‘liberty of thought, expression, belief, faith and 
worship’ and ‘equality of status and of opportunity’ would be 
turned into an idle profession if the provisions in Arts. 16, 19 
and the like are not enforced against the State itself by Judges 


, 


whom “nothing can daunt nor bribe”. ‘This is a task which 
_cannot be performed by civil servants or anybody hayng like 
inentality. 


Independence of Judges, as I Hui said earlier, is more a 
= metal than a material condition. Every attempt must, therefore, 
-be made to eliminate any disturbing element which might possibly 
p OE: upon the mind of a Judge, An instance may be given by , | 
se < way of illustration. Art. 224 of our ~ 
+e eke a Constitution, as it stands after the amend- 
oa ence, of cited. * ges and ment of 1956, provides för the appointment 
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increase in the business of a High Court’ or ‘arrears of work 
therein’, for a period ‘not exceeding two years’. -When this 
provision was substituted for the origimal Article which had 
provided for the recall of ‘retired Judges’ to meet such con- 
tingencies, the only reason given for the change proposed, in the 
Statement of Objects and Reasons of the Amendment Bill, was 

- that the provision for the recall of retired Judges for short periods 
had been found to be ‘neither adequate nor satisfactory’. But 
evér since the provision was substituted, the new provision has 

* been resorted to to introduce something like a Probationary cadre 

of Pigh Court Judges; in other words, new appointments to High 

Courts have, as a rule, been made on the footing of Additional 

appointment, in the first instance, to be followed by a permanent 

appointment after the expiry of the term of one or two years 

for which the initial appointment had been made, unless a 

permanent vacancy arose earlier. The same procedure and 

conditions for appointment have to be followed again, on the occa- 
sion of conferring a permanent appointment upon an Additional 

Judge, so that he has had again to depend upon the recommenda- 

tion or favourable opinion of the Chief Justice of the High Court .- 

and the Government of the State, even though he might have 
discharged the duties of a High Court Judge for a period of two 
years (in some cases, the period of suspense has been enlarged 
by conferring additional status for a second term). Whatever 
might be the virtues of a probationary system in the sphere of 
administrative personnel, it has not much to be commended in the 
judicial sphere, because the judicial responsibilities of an addi- 
tional Judge are in no way inferior to those of any other Judge of 
the High Court and the confidence and the esteem of the litigant 
and the general public is essential for the efficient discharge 
of his duties by each Judge individually,—not to speak of 

a successful working of judicial administration, as a whole. 

In fact, the working of the system has resulted in discrimination 

in some cases because owing to the creation of more permanent 

Judgeships by the Executive or owing to some technical arrange- 

ments being made by the Chief Justice, there have been some 

fortunate few amongst the Additional Judges being dubbed 
permanent not ere long after their appointment as Additional 

Judge. It is no wonder, therefore, that the possible evils arising 

out of this system evoked criticism from a member of,the 

Judiciary,”’* saying that the craving for a permanent Judgeship PES: 

affected the independence of an AEE A in Eor S; 
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my “An additional judge who would be looking forward to re- appoiatnient cannot 
be expected tő show judicial indifference and rigid impartiality to the interests 
of the execut#ve. It is not fair to the Judges nor is it fair to the litigant public’.*** 


The very assumption of a High Court Judge being on proba- 
tion runs counter to the irremovability of a Judge save by the 
process of impeachment, which is provided for by the Constitution 
itself to ensure independence: n 

“Thus there are two types of Judges, removable and irremovable so that it 
cannot be said that both the types would inspire equal confidence in the public 

for independence, particularly when Government is a party to a case”. 13 

Be that as it may, the provision in the amended Article 224 
has outlived its purpose, for, the emergent increase in the volume 
of litigation in the various High Courts, for which the system 
of appointment of Additional Judges was introduced must have 
by this time, either abated or has become a permanent burden, 
of some of those High Courts. Art. 224 may, therefore, be 

- omitted from the Constitution at any future revision thereof. 


There is no apprehension of creating a void; for, the power 
to determine the strength of any High Court at any point of 
time rests with the President, under Art. 216, which says— 4 


- “Every High Court shall consist of a Chief Justice and such other Judges 
as the Fresident may from time to time deem it necessary to appoint.” 


- Under the foregoing provision the President issues an Order 
fixing the maximum number of Judges permissible for each High 
Court- If, therefore, the arrears pending in any High Court 
require additional hands either temporarily or on any semi- 
permanent basis, the proper course would be for the President 
_ to add to the permanent strength of that High Court for a 
- temporary period, so that the additional appointments may be 

_ made ona ‘permanent’ footing, and when the pending arrears are 
-cleared off, the President’s Order may be revised or the vacancies 
that a1 aris > in the normal course may not be filled up until the 
equ ibriun ti 1 is reached. 
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tg attract the best personnel “w ith an eye solely jo their efficiency 
and capacity’. and that some extra-cdnstitutional forces have 


“prevented the Court from being looked upon by the subordinate Courts? 
and the public generally with that respect and, indeed, reverence to which jt is 
a its status entitled”. 11 


These extra-constitutional forces operating inethe matter of 
appointment to the Supreme Court, according to the Law Commis- 
sion are— 

(a) The assumption that the component States of the Union 
‘of India must have a State-wise representation in the Supreme 
Court; 


(b) The theory of communal representation which has 
expressly been eliminated by the Constitution, is still persisting, 
extra-constitutionally, in the sphere of appointments to the 
highest judiciary ; > = 


(c) “Executive influence exerted from the highest quarters 
has been responsible for some appointments to the Bench”. 


: To the last item may be added that appointments to the 
superior Courts have sometimes been used as a reward for a- 
political career.'** 


As to the High Courts as well, the Commission expressed 
the view” that the ‘fittest persons available’ have not been taker 
in, owing to the operation of considerations ‘other than of merit’, 
such as ‘political expediency or regional or communal sentiments’. 


In the circumstances, though the Law Commission did not 
make any detailed recommendations to improve appointments to - 
the Supreme Court save that “communal and regional considera- 
tions should play no part in the making of appointments to the 
Supreme Court”, they made a number of suggestions’™ as 
appointments to the High Courts, including constitutional 
amendment, ¢.¢.— 


(i) Though the State Executive's views could not bee eae es a 
sidered to be altogether unnecessary, the State Government should- 
confine itself to its consultative role and should not have th 
a a a a a oP Foe s 

5 fit to make any such nomination i > 
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ee bits — is clear pets the foregoing discussion, -namely, 
a. t some. revision of thè existing system of recruitment is 
“necessary. There is also a shade of opinion that it would not be 
prydent to entrust the matter to a single individual even though 
he may be the head of the Judiciary."'® > 


Some alternative scheme has therefore to be found out at 
the time of the next revision of the Constitution. It suggests 
at once that the situation may be improved by vesting the power 
in a collegiate body instead of a single individual or individuals 
acting separately, for,.a collegiate body would be in a better 
position to collect the experience and information through 
different media. ‘Though the formal power of appointment has 
to remain with the President, he may be required to act on the 
advice of a collegiate body'*® composed of the Chief Justice of 
India, the Chief Justices of the High Courts and the Law 
‘Munisters of the Union and of the States, with power to the body 
to set up smaller committees for the purpose of coming to a 
decision in particular cases. Details, of course, have to be worked’ 
out if any such scheme be acceptable. If should, however, be 
noted in this context, that the idea of having a collegiate body to 
nominate Judges is not altogether foreign in the history of 
constitution-making in India. It was appreciated by the ad hoc 
‘Committee of the Constituent Assembly on the Supreme Cotyt 
tHat it would ‘not be expedient’ to leave the appointment of 
Supreme Court Judges in the hands of one man and this is why 
they recommended,’** inter alia, that the President, with the 
concurrence of the Chief Justice of India, would nominate persons 
for appointment as puisne Judges of the Supreme Court and 
that such nomination must receive confirmation from a collegiate 
body composed of Chief Justices of the High Courts, some 
members of Parliament and the Law Officers of the Union. True, 
this panel system did not find favour later on, but if in the work- 
ing of the existing system (as provided by the Constitution), 
the best talent “has not always found its way to the Supreme 
Court”, as the Law Commission has pointed out,'** the alternative 
of a panel for scrutinising proposals for appointment seems to 
deserve reconsideration, simply because a body composed of more 
‘than one or two members have more eyes to see. 


BT ety ‘There is a competition between alternative employments and 

- avocations to draw the best talents in the country and if the 
= jor Courts fail to attract the best talents, one of fhe contri- 
; must be that the emoluments are not attractive 
- a prolonged parley, the Government of India 
eee ie salary witch Was Seed th the Second 
f the Constitution in Perea notwithstanding the | 
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intervened. It is not possible to attribute this refusal to financial 
stringency when one finds that about the same time, the salary 
of the Secretaries to the various Ministries has been increased 
to bring it at par with the salary prescribed by the Constitutign 
for. High Court Judges, and fabulous salaries have been offered 
to the Managers of Government businesses, in what*is called the 
“public sector’. Even assuming for argument that the calibre or 
attainments of these people are equal to or superior to those of 
the men who adorn the highest seats óf justice, there is a consti- 
“tutional aspect involved in the matter which seems to have been 
everiooked. It is not everybody’s salary which was ensured by 
the makers of the Constitution. The only favoured few are— 
the President, Governors, heads of the Legislatures, Judges of 
the superior Courts, Comptroller and Auditor-General. The 
object of guaranteeing their salaries by the organic law was not 
merely to save them from financial instability likely to be caused 
if they were ‘votable’ by the Legislature, but also to place the 
dignitaries at the head of the Executive, Legislative, Judicial 
and Financial systems at a position of pre-eminence amongst 
those who are paid out of the public revenues. The parity in the 
pay-packets which was in existence in January, 1950 should not, 
therefore, be disturbed to the detriment of those who are constitu-, 
tionally safeguarded. If, therefore, the Government want to raise 
the’ pay-level of the administrative personnel subsequent to 1950, 
a corresponding rise should also be contemplated with respect to 
those whose emoluments are guaranteed by the Constitution. In 


short, it must be presumed that the salary of the Judges of the 


superior Courts was fixed by the makers of the Constitution at a 
particular figure after taking into account the scale of pay of the 
other services then existing; if they chose to keep the Judges at 
a superior level, to disturb that level now would be an indirect 
onslaught on the Constitution. The question involved is not 


one 
of pound, shilling and pence, but the prestige and status of Bets, 







Judges at the highest level. which is essential for 
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Pe Bes ee . 
S indispensable fpr Democracy. It would be instructive.to reçall. 
‘the land-marks in such contests, particularly in India where few 
* people possess a correct idea about the judicial function. 


`“ In 1916, the King’s Bench of the High Court of England 

was called upon to determine the title of a member of the Pfivy 
Council to hold that office and the King’s Bench did pronounce, 

at the instance of a private person in a proceeding for Quo 
Warranto, that the member in question was disqualified.” 
Repelling a suggestion that the Crown might not implement this. 
decision, Lord Reading observed— s 
: “This is the King’s Court; we sit here to administer justice and to interpret 


the laws of the realm in the King’s name. It is respectful and proper to assume 


that once the law is declared by a competent judicial authority, it will “be 
followed by the Crown’’.125 


In another case,’** where a person was restrained by Court j 
from receiving certain monies from the Government, but Govern- 
ment nevertheless paid him the monies, contending that Govern- 
ment had, under the statute, the discretion to pay and that the 

~ _Ţ7 Court had no ground to interfere with that discretion, the Judicfal 


Committee of the Privy Council, negativing the contention, 
observed— - 


“If it was a case of a private individual, he would be clearly bound to make 
good the wrongful payment and purge his contempt. In the case of the Crown 
there is no ground for the proposition that the Government were given much 
power by the Legislature over the subject-matter and that the Courts have no 
ground for interfering at all, directly or indirectly, with the exercise of such a 
discretion. There is nothing on which to found the existence of the alleged 
discretion or to support a decision which pronounced the Executive Government 


free to dispose of money the right to which is sub-judice inter partes and held 
in medio by the order of the Court i 


The non-existence of any right to bring the Crown into Court. .....does not 
authorise the interference by the Crown with private right at its own mere 
inte. oct 2 


It is the duty of the Crown and of every branch of the Executive to abide by 
and obey the law. If there is any difficulty in ascertaining it the Courts are 
open to the Crown to sue, and it is the duty of the Executive in cases of doubt to 
ascertain the law, in order to obey it, noť to disregard it’’.1> 


This aspect of the problem has assumed a serious importance 
in post-Constitution India because there are amongst the parties 
in power at different levels those who do not believe in the 
utility of the existing judicial system, and even those who donot 

share their views do not realise that elected heads of government, 
z however worthy of respect they might otherwise be, are not 
zE entitled to undermine or interfere with judicial orders either by 
speech or conduct; their duty, on the other hand, is to uphold 
them,—according to the. oath taken by them under Sch. II of the 
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A most notable instance to the point ts the case"of a Chief 
Minister who promulgated a Control Order to replace one which 
had been quashed as unconstitutional by the High Court and, 
when the new Order was again challenged and a Rule nisi was 
issued against the Government, made a radio broadcast justifying 
the new Control Order which was likely to prejudice the cause 
in which the Rule was pending.” 


.More astounding is the case of the Chief Minister of Kerala 
which has recently been disposed of by the Supreme Court.**® It 
snows that a Chief Minister, while in office, made a statement at 
a Press Conference, describing the Judges as favouring the 
interests of a particular class and as ‘an instrument of oppres- 
sion’ at the hands of the ruling class against the working class. 
The Supreme Court upheld his conviction of contempt of Court 
by the Kerala High Court, with the observation, inter alia— 


“To those who think that the laws are defective the path of reform is 
open, but in a democracy, to weaken the judiciary is to weaken democracy 
| A E The good faith of the Judges was the firm bed-rock on which any 
system of administration securely rests and any attempt to shake the people’s 
confidence in the courts is to strike at the very root of our system of democracy.” 


Immunity from outside influence, indeed, means even more 
ee as than absence of influence by a govern- 
Judges should dissociate 


engedve not onie tron. Ema authority; it includes freedom from 


polites but also from infiuence of anything other than the Judge’s 
current issues in public 


ere. own conscience. This is not to say that a 

Judge must live in an ivory tower, aloof 

from the people whom he is to serve. It only means that he must 
peop y 


dissociate himself not only from actual parties to a pending cause 
but also from individuals and groups who are possible parties to 
future causes by reason of their obvious interests. There is no 
definition of judicial honesty except what is meant by saying that 
Judges, like Cæser’s wife, must be above suspicion. Nor should 
a Judge be running from one public platform to another under 
the lure of public glamour. Politics is not the province of Judges 
under any system of government and Judges should resist the 
temptation of showing off their wisdom whenever politics and 
current issues thereof are discussed not only in meetings but also 
in clubs and at evening parties where the walls have ears. The 
best counsel on this point may be had from the immortal 
Shakespeare— A 
~ "Give every man thine ear, but few thy voice.” ; 


And I am tempted to reproduce the words of the p 
President Woodrow Wilson by which he described the Jadges of es 
the American Supreme Court of his time: Ei 

“The mast reticent men in Washington are the members of the Supreme 
-~ Court of the United States. E en ee part 
oe ne ee ae eee : in a | 
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 eas® whi®h the. Court was considering or was about to consider; but his obligation 
. ef yaticence goes much furth®r than that. Almost any piece of public policy that 
touches the individual, though it be never directly, may seoner or later come 
before the Supreme Court. Every member of the Court, UIEKEICEE, feels bound 
to keep his opinions upon such matters to himself” *77 


_ Judges «ommand respect, not by their prowess, but by their 
ability, integrity and impartiality. As a forceful writer has 
summed up the source of authority of an English Judge— 


“Jurists may say that law rests on compulsion, but the English judge, kie 
it for granted that his order will be executed, needs no fasces; for him, his_ 
robes, which link him directly with Coke and all other lusty English Judges, are 
authority enough” .128 


Under a system of judicial review of legislation, further, 
Judges can afford to forget, only at their own peril, that the very 
basis of their power to nullify legislative acts is that they are 
immune from momentary passions of political parties and insti- - 
tutions and are thus better competent to interpret and administer 
the fundamental law of the land which embodies the national 
aspirations. In an age of general disrespect for all, authority 
in India to-day, it is still possible for us, Judges, to command 
respect if we keep before our mind’s eye the foregoing words and 
then resort to the Gandhian method of self-interrogation. 


Another fallacy is for a Judge,—may be honestly,—to make 
z : extra-judicial pronouncements on legal ques- 
ee sediments. tions and for the public, glibly, to rely on 
them. Eventually it would be embarrass- 
ing for the Judge himself, for, if the matter comes to Court, 
it would be his duty to apply the law, regardless of the extra- 
judicial opinion whether expressed by himself or any authority 
‘superior to him in the hierarchy of Judges. It was laid down, 
as early as 1765, by Lord ‘Camden— | 


“Can the twelve judges extra-judicially make a thing law to bind the Kingdom 
by a declaration, that such is their opinion? I say, No. It is a matter of impeach- 
ment for any fudge to affirm it’’ 129 


It is by_the avoidance of such pitfalls and by reason of 
absolute impartiality and independence that the British jue 
has, in the words of the veteran Churchill, become “one of the | 

_ greatest living assets” of the English race and its “message tothe ~ 
"ewe cope world’’.**° Ta 


_* Of the American Supreme Court, similarly, it has been said a 
th at it is “the living voice of the Constitution, that is, of thè pere 
j egal expressed in the fundamental law they have 
z enacted’’*** and that because of its objective approach to p~ - 
conflicts of the interest of the individual against Soe of | t oe 
_ public; “the Supreme Court, more than any: other.brar ich of | Et Bod 
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why our superior Courts should not attain the sathe prestige and 
pvide of place since their functions are similar. 


An eminent Chief Justice of our Supreme Court,—Subba - 
Rao C.J.,—has said in one of his speeches 
that Art. 226 of the Constitution has not yet 
been fully utilised. The makers of our Consitution, who 
liberated this country from foreign domination, wanted further 
to.ensure that the citizens of this country should be free 
from aggression by any authority that might be installed after 
the attainment of territorial independence, except in so far as 
restraints upon individual freedom were necessary in the collec- 
tive interests. Limitations were therefore imposed upon all the 
powers that might come into existence by various provisions in 
the Constitution, including the Fundamental rights. It would be 
a mistake to suppose that a citizen can obtain relief from the 
Courts only if his fundamental rights are infringed; as I shall 
show hereafter, the written Constitution itself serves as a limita- 
tion on Power and the violation of any of its provisions can be . 
eomplained of in the courts, provided only such provision is 
(a) justiciable and (b) mandatory. In fact, there have already . 
been litigations under Art. 226,—and in many cases, successfully, 
—challenging executive or legislative action for contravention of 
miscellaneous provisions such as Arts. 233 ;7° 2a 26 
276(2) ; 8 301 ;!*7. 304 ;1** apart from the limitations imposed upon 
competing Legislatures where the Constitution, stich as ours, is 
federal. 


It will not be possible to deal with all these limitations under 
our Constitution in the eourse of these Lectures but we 
shall deal with Fundamental Rights, in particular, while other 
limitations shall have only occasional references. 


To the contrary we hear even from serious people, from time 
to time, that Art. 226 should be curtailed to stop the nuisance 
it has caused to the administration. My short answer to any 
such move is that before any such curtailment of the judicial- 
remedy is made, the Petitioners in the cases just cited, inter alta, 
have a right to ask whether, on,the causes dealt with therein, the 
Petitioners could have got their relief from an Ombudsman or an 
Am-Durbar. And so long as we do not forget that the Courts 
are the only safety-valve for the pent-up feelings of a disgrunteld _ 
mob in a democracy, we shall not go wrong-headed to curtail this _ 
jurisdiction where only the adjustment between individual and 
collective interests may be effected objectively and unstinted sek Se 
the conflicting interests of political groups. It is obvious that _ 
in operating this, potent democratic engine which is, at at the same — 


The role of the Bar. 
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GOV ERNMENT AND JUDICIAL REVIEW 
responsibility, —in trying more and more avenues where 
ul relief can be exterded to the aggrieved citizen. Withéut 
©, I would reiterate, to the budding lawyers “of to-morrow, 

I said in 1951:59 
“Next to the Judges, the lawyers have a leading part in working the Constitu- 
` ton and they can not only make its existence felt by trying it in newer fields, 
but also thereby to make it popular and to create confidence in it of the great“, 
slumbering mass upon whose consent......, this Constitution,—or any Constitu- 
tron.— must rest™.1ss - 


=- 


To discharge that obligation, I may add, what is essential; 
not merely for the beginner but even for the most eminent lawyer, 
is to remember and ruminate over the fundamental principles 
of constitutional law with reference to the pattern of our 
Constitution, some only of which can be dealt with in course of 


these Lectures. 


The primary allegiance and duty of a professional lawyer is, 


_of course, to his client and, on occasions, he may have to advance. 
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‘arguments contrary to his conviction but he can hardly forget 


that he, as a citizen, has a duty to his country and, being in the 
front rank of the intelligentsia, that duty must be discharged 
actively, by participating in discourses and researches in the 
working and development of constitutionalism in this country, 
without which the hard-won independence cannot possibly be 
maintained. Lawyers were the vanguard in winning freedom; 
let them not allow themselves to fall into the rear in the task 
of defending that freedom. While at the Law Commission, we 
had the curious experience that on proposals for reform of the 
Jaw which were circulated to different institutions of the country, 
many of the leading Bars, which were most vitally interested in ~* 
the matter involved, offered little response, not to speak of 
contributing their reactions and comments. _~ This situation can 
be easily improved by opening a research wing for each of the 
leading Bar Associations which may hold occasional discussions 
and express their constructive views on current legal and consti- 








ahi problems. Even the most busy lawyer may, at times, 


J va rning of George Mason to his countrymen in 1776- 
y could preserve their liberty only by a “frequent recur- 
ce to fundamental principles” would be no less appropriate to 
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i i f 
themselves have not been attuned, by the force of habit and the influence o 
teathing, to the right constitutional temper. - -. . The education of a cas i 
the spirit of his constitution does mot consist in his doing the actions in wa 
the partisans of oligarchy or the adherents of democracy, delight. ..... e 
democrat starts by assuming that justice consists in equality: he proceeds to 
identify equality with the sovereignty of the will of the masses; he ends wsth 
the view that ‘liberty and equality consist in ‘doing what one likes’ (tbtd.). 
Vide Dunning, A History of Political Theories, Ancient & Midaeval, Indian 
Reprint, 1966, pp. 65-6: Mc Ilwain, Constitutionalism & the Changing World 
(1936), p. 246. 
Sabine, fete of Political Thought CSIF p: 95. 
Thomas Paine, Rights of Man, 1792, pp. 189-190. ED 
See Art. 100 of the Constitution of China, 1954; Art. 76 of the Constitution of 
Poland, 1952: Art. 130 of the Soviet Constitution, 1936; Art. 39 of the 
Constitution fo the Democratic Republic of Vietnam, 1960. 
Emp. v. Sibnath, A.I R. 1945 P.C. 156: Sadashiv v. Emp., (1947) 74 I.A. 89. 
Kedarnath v. State of Bihar., A.I.R. 1962 S.C. 955. 


- Vide Ram@swamy v. Jawaharlal, A.I.R. 1958 Mad. 558. 


Pie Bass Commentary on the Constitution of India, 5th Ed., Vol. I, 1965, 
. 618. 

tatesman, d. 11-12-64. It is striking that while these pages are in the press, 
the Union Government has, on 12-1-71, issued a notification under the Unlawful 
Activities Act, banning the Plebiscite Front in Jammu & Kashmir. If the 
power was to be used at all, there is no logic why it was not used immediately 
wing hem passing of the Act, because the objectives of the Front were the same 
ab imttio. 
See, e.g., Wieman v. Updegraff, (1952) 344 U.S. 183; Adler v. Board of Educa- 
tion, (1952) 342 U.S. 4&5. 

E.g., resistance to the ante-segregation decisions of the American Supreme Court 


ae T Supreme Court Speaks, (1963), 279-284; Gellhorn, American Rights 


Vide Cox, The Warren Court, 1968. wE 
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l @ v. State of Saurashira. (1952) SCR. 435 (444). r . 
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Tanskankar v. Siate of M. P.. (1955) 1 SCR. 380: AER. 1954 S.C. 425- 
Rajgreram y. Paina Administration. (1955) 1 S.C_R. 209: AIR. 1955 S.C. 569. 


S7. Wesenlal yv. State of Bombay, A.I.R. 1961 SC 4; Makhan Singh v. State of 

i Punjab, AIR. 1964 S.C. 381 (401). 

SB. Vide, oe. Viscount Dunedin’s comments regarding Wear Commr. v. AdamSon, 
gA 2 rf” E Cas 743 (H.L.), in Great Western Ry. v. Mostyn, (1928) 
P. Ə (7. - < 

s9 Re Hallett’s Estate, (1880) 13 Ch.D. 695 (712) CA. 

SQ Jacobs v. L. C_ C.. (1950) 1 All ER. 737 (741) HL. 
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S2.. Guardians of Poor v. Guardians of Poor. (1889) 24 Q.B.D. 117 (120); Overseers 
of Manchester v. Guardians of Ormskirk Union, (1890) 24 Q.B.D. 678 Agiri < 

9%. Cf. Employer's Liability Cases, (1908) 207 U.S. 463 (505). 

94. Thus the minority view of Wanchoo J. in Director of Rationing v. ED of 


Calcutta, AI.R. 1960 S.C. 1355 (1366), namely, that the English rule of 
construction, based on the royal prerogative, that a statute is not binding on 
the Sovereign unless named therein, is not applicable under the Republican 
Constitution of India. has been accepted by the majority of eight Judges in 
State of West Bengal v. Corpn. of Calcutta, A.I.R. 1967 S.C. 997 (1007-8). 
[As a crucial American illustration, see Duncan v. Louisiana, (1968) 391 
US. 145, «here the Supreme Court has, after 21 years, accepted the dissenting 
Gpinion of Black J. in Adamson v. Califernia, (1947) 332 U.S. 46, that all the 
frst eight Amendments constituting the Federal Bill of Rights were made 
rate ea States by the Fourteenth Amendment to the Constitution- 
o S.: 

S4a. Juhus Stone, Legal System & Lawyers’ Reasonings. (1964), p: 255. s 

95. Cf. Briscoe v. Bank of Kentucky. (1837) 11 Pet. 257 (349). 

96 Vides 2 (9) of our Civil Procedure Code, 1908. 

97. As imstances of a decision with dissenting opinion, we may refer to (1958) 1 
All ER. 419 (429) PC. (1969) 3 All E.R. 384 (394) Pc. 

SS (1765) 1 BI. Comm. 11. 

a. enge w F ai = Counsels Civil and Moral, quoted in Blom-Cooper, Langugge 

= of Law, 

99. Cf. | Ae te Rg 143, A.I.R. 1965 S.C. 745. n 

Wa. Cokens v. Virginia, (1821) 6 Wheat. 264. : 

100. Gempers v. U. S.. (1913) 233 U.S. 604 (610), Holmes, J. 

101. Missouri, Kansas & Texas Ry. v. May, (1904) 194 US 267 (270). 

102. Vide Forms IV and VIII of the Third Sch. to the Constitution of India. 

103. Art. 10 of the Universal Declaration of Human Rights emphasises the right 
of everyone to a fair and pubhc hearing by ‘an independent and ee 


tribunal’. 
103a. U. S. v. Wood. (1936) 299 U.S. 123 (145), Hughes, C.J. 
lOs. In the USA. this is constitutionally ensured by the ‘Due Process’ Clause 
[Tumey v. Ohio. (1927) 273 US. 510; In re Murchisan, (1955) 349 U.S. 133}. 
105. Cf. spew a te oad. to Tystion, 1905, ye id. 
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the Ss a of the Administrative E Ea Commission pr HeD. 1941), 


GIR JRE 2 
Ibid., pp. 105-6. Š 
oes 14th oe Tad the ari Ton sur 406 (109; para. rs P- "55; Gadgil, * 
ppointment o udges, our para. 
iate bodies in Arts. 172 (2), 18£ of 


There are indeed precedents for such collegi 
the Constitution of Kenya, 1963; Art. 76 (2), &5 of the Constitution of Malawi, 


1964; Arts. 76 (2), 85 of the Constitution of Sierra Leone, 1961; Arts. 99 (2). 
104 of the Constitution of Zambia, 1964; s. 5 of the Constitution of the 
Phillipines, 1°46 

Ad Hoc Coz mittee Rep. on the Supreme Court, para. 14, p. 65. 

14th Rep. of the Law Commission of India, pp. 69-70. fi 

R. v. Speyer, (1916) 1 K.B. 595 (613). —— 
Eastetn Trust Co. v. McKenzie Mann & Zo.. (1815) A.C. 750. 

In re P. C. Sen, ne m 70 CWN. ae [The finding of guilt was not disturted, 


on appeal, by the wbeak Court 
Naboodiripad v. Nan Re 12) SCC. 325; see also Cooper v. Union of 
India, (1970) 2 S.C.C. 298 [case against a Union Minister]. 
Woodrow Wilson, Constitutional Govt. in the US. 1908, pp. 122-3. 
Latham, The Law and the Commonweath, 1949, p. 510. 
Entick v. Carrington, (1765) 19 St. Tr. 1071, Ea, 196 Pore Camden, CJ. 
ech Churchill, Commons Deb., d. ae 
American Commonwealth, 1914, Vol. oie 
wi is, Constitutional Law, ip 14. > 
Aa Aa Mohan v. State of U. P A E R. 1966 S.C. 1987 (1995). 
State of West Bengal v. Nripendra, A.I.R. 1966 S.C. 447 (455). 
State of Kerala vy. Joseph, AIR. 1958 S.C. ; Amalgamated Coalfields v 
Janapada Sabha, A.I.R. 1961 S.C. 964 (965): Ghulam v. State of Tapasin 
A.LR. 1963 S.C. 479 (484). a» 
Bharat Kala Kendra v. Municipal Committee, A.I.R. 1965 S.C. 555. 
Sainik Motors v. State of Rajasthan. A.I.R. 1961 S.C. 1480 (1485): Atiabari 
Tea Co. v. State of Assam, A.I.R. 1951 S.C. 232. 
State of Mysore 4 Sanjeevtah, A.I.R. 1967 S.C. 1189 (1192); Kalyani Stores v. 
State of Orissa, A.I.R. 1966 S.C. 1686 (1691). 
Basu’s Gerrits on the Constitution of India, 2nd Ed., 1951, Preface, 





ya 


p- viii. 
~ a 
> 
. ~ 
tw i 
è - g 
æ -= ` » : — $ 
2 ha PE + idy t 
er or 
am ; t- } up * 
a eS- . r p e > = gs E a 
a. ` Ç E 4 Ç i a 2 > es 
ets S eee 
= = š pe 





l > 1 ADE ter a} 


eae = >. Toas 
- € > = ee 
ie lees o tok os ow 
> aU + 
ote ae eo a E m ci 
ag a, 
è wr =. i es 


Nj. ST Sey Poe ee oT a A Er 








E Wake ah ee ee E d 
; T". 5 z Ra s ' = 
$ =. Pe eT ae a aie as ast ne ae ~ k- 
7 ie , ia - = -— as 
eas eg TEN ate eo 5 gE ~ Sa f 
ae ge a oO see a + 
„e << 2 me co a mg * x 
qr ais Aee iei r AA Eir =" x, 5 s r 
ja -n ——— i>, Anat we Sie z e 
S eee N -œ 
w ee si an = P - 
FRESE AS — 
a Caen tear ae 
DS eS 
eee se = . 
Ioe y 
5 Ks ~ 
: -~ 
> F l Í 
. LEC EORB EI > 
v 


THE PROBLEM OF POWER AND NEED FOR LIMITATIONS 


r nis 
The perennial problem of the Individual is the probleme of 
POWER. Few will contest that for an organised living, 
collective power has to be vested in some authority, but*the 
question remains—where and to what extent? - a= 


The Leviathan to whom, according to Hobbes, the indivi- 
dual was to surrender his natural rights in 

ee ee order to buy social” secitity and pees 
in England. ' was a single-headed Crowned monster, as 
portrayed in the ftrontisp iece of his work 

(1651L).1 “The history of constitutionalism ijn England is a 
history of transference of power from that single-headed 


Leviathan toa hydra-headed uncrowned Leviathan. ~ 


The genesis of this movement may be traced to a statute” 

. passed in England by the Rump of the Long Parliament to abo- 

lish_the office of the King, in the year 1649, i.e., at the very- 
time when Hobbes was, in all probability, writing his thesis: 

“And whereas it is and hath been found by experience that the office of a 
Bonga 3. is unnecessary, burdensome and dangerous to the liberty, safety and 
public interest of the people, and that for the most part use ha been made of 
the legal power and prerogative to oppress and impoverish and enslave ihe 
* subject...... be it, therefore, enacted and ordained...... that the office of King 

shall not henceforth reside in or be exercised by one single person......"# 


~ 


As to what England has installed in place of the single- 
headed Leviathan, the best testimony comes from Prof. A. NV. 
Dicey,* the illustrious spokesman of Parliamentary sovereignty, 
who, writing in 1885, said that— = 


(a) Parliament has the right to make or unmake any law 
whatever; and 


(b) No person or body is recognised by the law of ` 
England as having a right to override or set aside the legis- 
lation of Parliament. | 


But the problem of POWER remains, whethics it is vested 
in-one person or a group of persons. Society was needed for 
the caveman to escape from constant fear and lawJessness but 
if, as Lord Action* said, 

“Power tends to corrupt and “absolute power corrupts absolutely”, 


is aac that, soomer or later, even a collective body will © 
rge ociety exists for the Individual and hot the led 5 = . 
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of the Individual from his birth to death, it is well worth to 
regall this nearly-forgotten starting point of human Civilisation. 


The honesty and integrity or popularity of the men at the 
helm of affairs, for the time being, is no answer to the problem, 
for nobody knows who will come to power tomorrow. If Aan 
enduring solution is to be found for a problem rooted in human 
“nature itself we must reduce the alffiPing glitter of the apple 
in the Garden of Eden by shrouding it with limitations, and 
that is the solution offered by the doctrine of limited 


= Jo 


` government. - z 


"Historically, the falsity of the assumption that a Legisla- 
ture cannot do any wrong was demonstrated by the attitude of 
the English people sitting in Parliament’ towards their own 
brethren beyond the seas,—the American colonists,—in insist- ~ 


ing on its right to impose taxes without the consent of the people 
to be taxed.” P a ? 


> | 

Commenting upon this strange behaviour of the British 
Parliament towards the Colonists, a” learned. author? has 
observed— 


“Misinterpreting the real nature of the English revolution/™a@ few misguided. - 

. (statesmen) in the eighteenth century tried in the case of Englishmen overseas — 
to violate political traditions which they would never have dared to touch at ~ 
home. The loss of a great colonial empire was the result.” 


Even_a representative Legislature is nothing buj a group 
of men, who are liable to act under momentary passions. ‘The _ 
theory of limited government, therefore, arises out of a refusal =- 
to have absolute faith in men. As Marshall explained it*— * 


ae ee Gs the framers of the Constitution viewed, with some apprehension, the 
violent acts which might grow out of the feelings of the moment; ..the people 


of the United States, in adopting that instrument, have manif a determination x 
a shield themselves and their property from the effects Pa ‘sudden asd 


passions to which as are exposed.” 

That, in the absence “of legal limitations, the sovereignty. 
of a representative Legislature may prove to be “a despotism 
of the majority” was not an apprehension peculiarly to Ame- ~“ 
rican Colonists but has also been realised by members of the 


existing British family. Speaking in 1961, an meme a. 
man has said*— 


e =. 
“Even in England to-day, however, it may have been realised—from a tudy 
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as” ives, Sdvised us that no legal checks upon Parlia- 
' omnipotence was necessary since there were two lifai- 
iS inherent in any human authority: ? 


Py (a) The one was the fear of popular 

aoxallacy of the ante resistance to unpopular laws.*4 
tive Inmitations. - Does it mean that, if the general Elec- 
~ tion” is not~near at hand, the people -of* 
England shall have to bear with oppressive laws made by a 
capricious Parliament, unless they can organise a rebellion 
strong enough to dethrone the majority of some 630"members * 
or to court imprisonment in a mass campaign of civil resistance 
(which is known in India as Satyagraha"? ) to the unpopular 
laws until the Government is exasperated enough to withdraw 
~ them? If it means that the party in majority will be deterred 
from making unjust laws by the fear of a defeat in Parliament, 
such restraint will be little more than allusory where the party 
in power has been returned with a clear majority, because in 
such cases the party machinery may be safely relied upon to 
carry the govérnment in power up to the next General Election 
despite any g short of a revolution. However one might 
à disagree” with the conclusions arrived at by Rousseau,” his obser- 
vation about the English political system holds good even after 

two centuries: 
“The English people thinks itself free; but it is greatly mistaken: it is free 
only duting the elections for members of parliament; so soon as they are elected 
= the people is enslaved and becomes a ze7o’’.1° 


ae i 
« = (b) e other limitation, according to Dicey, is the limi- 


tation inherenf in human character and capabilities, which 
would restrain a legislative assembly as well. 


support of his thesis on this point, ee Dicey** quotes 


Paks Stephen? saying— — 

“If a Legislature decided that all blue- -eyed babies should be murdered, the 
-preservation of blue-eyed babies would be ilegal: But legislators must go mad 
‘before they could pass such a law, and subjects be idiotic before they could submit 


to it.” 


Are you then to rest complacent with the consolation that 
ee he an assembly of men cannot go mad? 
Sh Fallacy of the Dicean What are you to do, if they do not go mad 
that Parlia- 
ue but simply become crazy; if they do not 
ee ee chase blue-eyed babies but make a man a 
- judge i his" own cause,**® or bar your right fo bring a justiciable 

"grievance before a court of law** or decide that cause itself, 
-€g to e the property af A to B;”* or terminate the employ- 
ent of ar Sead on alae of misconduct, by a legis- 
ae Saoi a se the Executive tê deprive you of 
ur property" or to. e oke apni perin gots 
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licence,**.without a hearing; or enable the Government to oust 
private individuals from a business, “not for the purpose of 
creating a State monopoly, but for creating a monopoly in 
favour of a particular class of people ?!® s 


-The real reason why Parliamentary sovereignty still sub- 
sists in Britain, notwithstandi that many of the Dicean 
Gogmas have been eroded by a waves of Time, is not the 
external and internal limitations envisaged by Dicey but -the 
faith of most Fmglishmen that the safeguard against Parlia- 
mentary absolutism. lies in the ballot-box. ~The faith in the 
goodness of the members Parliament is, in fact, nothing but 
a faith in majority yvernment. The assumption is that 
the errors of the party in-power will be corrected at the next 
Election. But there are loopholes in this assumption even under 
ideal conditions: > 


The first is that the electoral verdict can be available only 
at long intervals. The second is that the succeeding Government 
cannot be expected to go into every clause of the statute-book to 
remove what might seem to them repugnant ‘common. right 
and reason’.*° Thirdly, there is the question o the minority or 
nunerities. Representative government by the majority is, no 
doubt, the only practicable political system in a modern State. 
But, is it also indispensable for the functioning of a true demo- 
cracy that during the regime of one party in the majority for 


the time being, all outside that party must have to suffer even 


on justiciable causes because the wrong is sanctioned by a 


law made by a Parliament which itself goes against ‘common 
right and reason’ ?” - ` 


Strangely enough, the likelihood of such legislation being j 


carried through increases in a ‘Welfare State’, where the em- 
phasis on projects aiming at the collective welfare is bound to 
be at the cost of private rights of some individuals. Take, 
for instance, a question whichewas recently mooted in Britain 
; during the Labour regime,?* namely, whether the opportunity 
of a property owner to object to a planning scheme should not 
be eliminated to ensure a speedier realisation of social welfare. 
In pursuance of this move, Parliament enacted the Land Com- 
mission Act. 1967. 

(s. 7) is to give an 
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open to challenge in the Court on fhe ground “of 


contravention of Art. 14, for having conferred upon the 


Executive unguided discretionary power to discriminate be- 
tween different owners to be affected by compulsory purchase. 


What follows is that where, the matter is left finally to the 


determination of the Legislature, the shape of the legislation 


will depend exclusively on the views of the party in powereand 
the quantum of pressure that individuals and®tollective organi-- 
sations who are likely to be affected by the scheme can.bear 
upon the ruling party. From the restltant determination, the 
individual affected shall have no right to resort to a court of 
law to subject the offending provisions to the scrutiny of.an 
impartial, non-political tribunal, as to whether fundamental norms 
of justice and fair play are being denied to the expropriated 
private owner. - 


That it is not impossible or unimaginable for the British 
Parliament to legislate even at home against ‘common law and 


reason’ is testafied by the decision of Coke,—a most celebrated 


Chief Justice England has so far produced,—in Bonham’s 
y case.*° An Act of Parliament, confirm- 
eee ON): ing the Charter of the Royal College of 
Physicians, gave the incorporated society of physicians power 
to impose fines upon members offending against its rules, and 
half of the fine so realised would go to the Crown and the other 
half to the society itself. Dr. Bonham, who was imprisoned 
for non-paynient of a fine so imposed by the society, brought 
an action for false imprisonement. ‘The Court, presided over 
by Chief Justice Coke, decreed the action, holding that the Act 
was void inasmuch as it had made the society, which was inter- 
ested in a share of the fine, a prosecutor and judge at the same 
time, which was against common law and reason. Here was 
enunciated the indisputable principle of natural justice that ‘one 
cannot be Judge and Attorney for any of the Parties”, or that 
a person cannot be a Judge in his own cause. ‘The question 
before the Court of King’s Bench was what happens if a law- 
of Parliament, unfortunately, makes a man a Judge in his own 
cause violating such an elementary principle of justice? Coke 
asserted that such a law could be subjected to judicial review 
adjudged void by the Court. This view was reiterated 

by the next Chief Justice Hobart, in 1615.2% Nevertheless, 
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in a cause, does take part in its adjudication, there would be a 
unfversal condemnation of such act on the part of the judge 
and a competent court would set aside such decision on this 
ground, in an appropriate proceeding. But if Parliament 
authorises such an act, there would be no tumult and even the 
courts of law would be silenced.”4 


* > As a crucial instance of condemnation of the act of a judge 
- deciding a cause in which he was interested, though rather 
remotely, no better illustration can be offered than that of a 
Lord Chancellor who, as you know, is the most powerful digni- 
tary in the world of democratic government, in that he is the 
head of the Judiciary, the Chairman of the House of Lords as 
a legislative body and an important limb of the Executive,. being 
a member of the Cabinet. The facts, in short, in the case of 


Dimes v. Grand Junction Canal Co.” of which I am speaking, 
were as follows: 


A public company in which the Lord Chancellor had a 
share, bought some land for making a 
i I Ct Jun- canal. A dispute as to this transaction 
came up to the House of Lords and the 
title of the company was decreed, with an injunction, by the 
House, presided over by Lord Cottenham, as the Lord Chan- 
cellor. This decree was later challenged as being vitiated ‘‘on 
account of the interest” which Lord Cottenham had in one of 
the parties to the cause, namely, the company, and the matter 
came up before a future House of Lords and the question of 
law, being referred to the Judges of the Queen’s Bench, the 
latter gave the opinion that the decree Should be quashed on 
account of the alleged interest of Lord Cottenham, and it was 
so quashed by the House of Lords, acting on that opinion. 
The observations of Lord Campbell, of the Queen’s Bench, in 
Support of the opinion are worth remembering: 
“No one can suppose that Lord Cottenham could be, in the remotest degree, 
influenced by the interest that he had in this concern; but...... it is of the first 
importance that the maxim that no man can be a judge in his own cause should 


be held sacred...__ we have again and again set aside proceedings in inferior 
tribunals because an individual, who had an interest in a cause, took part in the 
decision. And it will have a most salutary influence on those tribunals when it 
is known that this High Court of last resort. i 
of England had an interest, considered that hi 


_ mot according to law, and was set aside. This will be a lesson to all inferior 
tribunals to take care that not only in their decrees they are not influenced by 
their personal interest, but to avoid the appearance of labouring under such an 


Coming now to such act being authorised | y Parke 


not died, or his logic has not been exte: son ‘ 
dismissal in 1616, i rR stag Stepan È 










atschf — that the vice Coke protested against in Bonhams Case? _ 
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ritain. T e EEn elish Licensing Act of 1953 provides 
8°(5)]. filter alia, that the decision of a licensing justice 
qs iall not be invalid merely because he is interested in the dis- 
E puted premises. That the English Courts are helpless when 
Parliament itself makes such a provision is demonstrated by 
the judgment in R. v. Barnsley Licensing JJ.*° ‘The reason is 
that since the self-abnegating pronouncement of Willes J. 1m 
Lee v. Bude & Torrington Jn. Ry. Co., in 1871 that— 
“Tt was once said that if an Act of Parliament were to create a man jucge in 
his own cause, the Court might disregard it. That dictum, however, stands as a. 
warning, Tather than an authority to be followed...... Are we to act as tegemis 
over what is done by parliament with the consent of the Queen, lords and 
commons? I deny that any such authority exists...... 


“....-.we do not sit here as a court of appeal from parliament......If an 
Act of Parliament has been obtained improperly, it is for the legislature to correct 
it by repealing it: but so long as it exists as law, the Courts are bound to obey it’’27; 


courts in England have never claimed the power to invalidate 
an Act of Parliament on any ground whatever, however mons- 


trous it might be. 


But if a provision such as that in the English I. icensing 
Act, 1953 were impugned before a Court in India, the circums- 
tances under which Parliament had been persuaded to make 
such an odd provision would be examined by the Court, and, 
in the absence of any extraordinary circumstances to jusfify 
the violation of such an elementary principle of natural justice, 
the statutory provision would be condemned as an unreason- 
able restriction upon the freedom of business guaranteed by 
Art. 19 (1) (g) of the Constitution.** 


I shall further illustrate my foregoing observations as 
regards the fallacy of the assumption of 
Need for Fundamental legislative infalliblity and the need for 

Rights as limitations on . ý R ri Pacis a 3 
legislative power. imposing constitutional limitations on 
legislative power. 


i I. It is patently anomalous that the freedom of speech 
; -and expression which has been held in the United States to be 
-the very “foundation of free government””™ and “the matrix... 
aS of every other freedom’? is not guaranteed to the individual 
- against | -gislative encroachment in England. To say that a 
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citize ee t to speak or write whatever he chooses pro- 
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disaffection’ against, “the government,of the United Kingdom 
: as by law established”’.*” If the interpre- , 
taion given by the Judicial Committee** to 
similar expressions in an Indian statute be applied by a Court 
in England, it would be an offence in England to criticise a 
Minister, even if it is not attended with any violence against 

e State. 


Of course, English Courts have modified the rigours of 
the common law by discouraging prosecu- 
ee tions on a charge of seditious libel unless 
there is an incitement to violence.** But the width of the 
common law definition, as given in authoritative treatises, still 
remains so that, as Dicey points out, it can be easily ‘“‘used 
to check a great deal of what is ordinarily considered 
allowable discussion’’.*° What is important in the present 
context is that it is possible for the Judges to change their view 
on the basis of the existing definition: and what is more, if 
Parliament overrides the view taken in R. v. Aldred,** by 
enacting that an offence of seditious libel can be committed 
without any incitement to violence, English courts would be 
powerless. In this connection, it would not be irrelevant to 
mention to what uses the law of seditious libel had been put in 
earlier days. In the words of Wade & Phillips,?°— 


“In the past prosecutions for libel were a powerful weapon in the hands of 
Governments in the eighteenth century to stifle opposition... .... Sö linir pica 
as the law remains unaltered there is the possibility of a revival of the severity 
of its administration, against which the unwillingness of juries to convict is a 
principal safeguard.” 


Seditious libel. 


Instances of such legislative provision can indeed be had 

US A from elsewhere. It is a paradox of 

) awe American constitutional history that within 

» a decade of the inauguration of the Republican Constitution 

and shortly after the adoption of the First Amendment 

to guarantee the freedom of speech and of the press, it 

was the youthful Congress which, in defence of the 

national leaders in power, enacted the Sedition Act of 1798, 

penalismg defamation of the President and members of the 

Government or of Congress. The constitutionality of this 

Statute could not, of course, be tested in the courts because the 

first.and the only victims of this statute were discharged by 
President Jefferson. But if such a statute were challenged 
à before the American Supreme Court, it is sure to have been” — 
annulled on the ground of violation of the constitutional gua- 
rantee of the freedom of expression and the Court has, in | 
eld? in other contexts, that the freedom of spee 
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_ that mere “personal criticism or defamation of any person, in 
office, however high it may be, cannot be punished as an offence 
against the State. 


- To remove any doubts, the Supreme Court has, in 1964, 
definitely ruled that the First Amendment would not tolerate any 
form of restraint upon ‘criticism of government and public, 
ofhcials.** z 

‘......the presence or absence in the law of the concept of seditious libel 
defines society. .....If......it makes seditious libel an offence, it is not a free, 


Society no matter what its other characteristics.” a 
a 


Coming to India, we find the common law misdemeanour 
AE of seditious libel codified in s. 124A of the 
s Indian Penal Code,—a statute enacted by 
British Rulers, in 1860. Any attempt to excite hatred, 
contempt or disaffection “towards the Government established 
by law in India” is punishable as Sedition, under this 
section, which falls under the group of ‘offences against 
the State’. The Judicial Committee of the Privy Council 
consistently held that the offence of sedition was not dependent 
upon any tendency to cause violence, that ‘Government 
established by law’ included the individuals constituting- 
the governmental body for the time being and that ‘disaffection’ 
simply meant ‘absence of affection’, so that any disparagang 
criticism of a Minister or other member of the Government was 
punishable under this section, without more.** 
But the Constitution of India has guaranteed the freedom 
of speech and expression to every citizen, by Art. 19, cl. (1) (a). 
This freedom could be curtailed by the Legislature only if the 
restrictions imposed were ‘reasonable’ and they were made in 
the interests of any of the several specified grounds for social 
control, such as security of the State, public order and the like. 
Prior to the adoption of the Constitution, no question of 
the constitutionality of s. 124A could possibly arise. But it came 
up, in 1942, before the Federal Court, which held,** overruling 
the view taken by the Privy Council, that the gist of the offence 
was “public disorder or the reasonable anticipation or likelihood 
of public disorder’”’.** Affirming this view, the Supreme Court 
has, in the later case of Kedar Nath,** observed that if the wide 
interpretation given by the Privy Council were to be applied, the 
section would contravene the guarantee of Art. 19(1) (a), fof, im | 
the absence of a breach of public order, the restriction imposed by — 
the section could not be justified as a valid restriction of. the , 
.freedom of speech ‘in the interests of public order or of security — 
of the State’. The result of this decision is, that the spreading _ 
of disaffection against the members of the Government, with- _ 
gut more, which was a limitation upon the individual’s freedom 
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of speech and expression for more than a century in. India, 
has ceased to be so, notwithstanding that the statute, based 
on English common law, provides otherwise. ‘Though the 
Statutory provision has not been struck down directly the deci- 
sion, in substance, effects a partial invalidation of the provision 
and a restoration of the individual’s freedom by the intervention 
‘of judicial review. 

. Similarly, in England, liberty of the press was never asserted 
as a safeguard against legislative encroach- 
ment, and Parliament is competent to 
restrict it by a law in the same manner as 
it can restrict the freedom of a ‘letter- 
writer’.*“® The reason is that, historically, the struggle in the 
cause of the press was a struggle against the licensing authority 
constituted under the Licensing Act of 1943**°© and subsequent 
Statutes but could ever think of challenging the constitutionality 
of the Act, until Parliament itself decided to allow the annual 
Act to expire, in the year 1695. 

In the United States, on the other hand, the First Amend- 

UzA ment to the Constitution specifically guar- 
In antees the freedom of the press and that 
guarantee is couched in the form of a limitation upon the Legis- 
lature: 


` „Freedom of the press. 


England. 


“The Congress shall make no laws...... abridging the freedom...... of the 


In the result, the Courts have been in a position to strike 
down many a statute not only on the ground that it imposes a 
pre- censorship**4 but also on the ground that it imposes inreason- 
able restrictions, direct or indirect, upon the freedom of the 
press.**e 


It is gratifying to note that, even in the absence of a separate 

Fades guarantee of the freedom of the press in the 

Constitution of India, our Supreme Court 

has not only asserted it as included in the ‘freedom of speech and 

expression’ guaranteed by Art. 19(1)(a), but also struck down 

laws imposing direct or indirect restrictions upon the freedom of 
the press which cannot be justified as ‘reasonable’.**f | 


II. I shall now take up an instance of a right, which is 
safeguarded in India by the Constitution, but has been sought 
to be ensttred in England by legislation, to point out the, 
difference. ~ 
. All prosesin po Bagel Bes fraternity in the West ean 

en re into a mockery a phe fe E 
en “ outbreaks of Tapiak ANSE Jnited 
States and in the United Bi gees y 
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© British- Parliament has been induced to enact the Race 
J) ai = = © < na 7 A 
mefations Act, 1965, which makes it an offence to practise racfal 
scrimination at places of public resort. But if, under the 
pressure of the mob, the present Government or its successor 
is obliged to repeal or abridge this statute, courts would «be 


powerless against such legislation. 


In /ndia, on the other hand, any legislation permitting such 
discrimination, in any form, would be struck down by .the 
Courts, as violative of Art. 15 (2) of the Constitution, which , 
includes immunity against racial discrimination in public place§ 
as a fundamental right guaranteed by Part III of the Consti- 
tution. 





IHI. There are certain notions of ‘common right and 
reason’ which even an English Court will not allow the Legis- 
lature to invade so long as it can’ resist that with the aid of the 
canons of interpretation. That is, however, no more effective 
than running with the train on the platform, after it has taken 
speed. For, an English Court is bound to enforce an atrocious 
law as soon as it is evident that the Legislature has deliberately 
Gutraged the cherished beliefs of the Nation.*® 


An Indian Court also starts with the presumption of inno- 
cence against the Legislature and would avoid such inter- 
pretation as would bring the law into conflict with the funga- 
inental law; but would not hesitate to strike it down as soon as 
the deliberate intent of the Legislature to violate any of the 
mandates of the Constitution is manifest. 


_ (a) Take for instance, the common law repugnance against 

oi ue €x post facto legislation, i.e., the making 
a Ros facto legisla~ =f 4 law which penalises, with retrospec- 
tive effect, an act which was quite legal at 
the time of its commission, or enhances the penalty by legisla- 
tion subsequent to the commission of the offence. Blackstone*® 
denounced this method of legislation as ‘unreasonable’ and 
even to-day, an English Court would so interpret a penal law 
as not to give it retrospective effect. But English courts 
would be helpless if such effect is given by Parliament ex- 
pressly.** ‘Thus, the Court held** that the provision increasing 
_ penalties for contravention of the Defence (Finance) Regula- 
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9 was applicable to all convictions after the amendment 
C force, even though the offence was committed before 
at notwithstanding the condemnation of ex post facto 

roactive criminal legislation as unreasonable or 
Legislatures have not given up this ainholy. practice in 
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where, in order to punish the members of an unsuccessful mili- 
tasy coup, the Government obtainedefrom the Legislature a 
special enactment,—the Criminal Law (Special Provisions) »• 
Act, 1962, which, inter alia, inserted into the existing general 
law, both substantive and procedural provisions, such as arrest 
without warrant, creating a new offence, enhancing the existing 
penalty, and altering the law of evidence, with retrospective 
effect. Since there was no guarantee against ex post facto 
legislation in the Ceylon Constitution Act fi.e., the Ceylon 
-(Constitution) Order in Council, 1946], corresponding to Art. 
ZO (1) of our Constitution, it would have been difficult for the 
Privy Council, before which the Act was challenged on appeal, to 
strike it down on that ground. Fortunately, the Judicial Com- 
mittee found its way to strike down the Act on another ground. 
The Charter of Justice, 1833, according to the Judicial Com- 
mittee, established the principle of separation of the Judiciary 
from the executive and the legislature in Ceylon, and this was 
maintained by the division of powers made by the Constitution 
Order of 1946. The Judicial Committee held that the im- 
pugned Act, by its other provisions, which I shall discuss in 
another context, had offended against this constitutional prin- 
ciple of separation of powers, by seeking to interfere with the 
judicial discretion of the courts.*? 


>~ In India, since a prohibition against er post facto legis- 
lation has been enshrined in cl. (1) of Art. 20 of the Cons- 
titution, any law which violates that prohibition would be 
struck down and the sentence, awarded under such law, would 
be quashed by a superior Court.** 


(b) Similar is the right of an individual to have access to 
the courts for the determination of his legal disputes with 
others. The House of Lords** has said that it is a fundamen- 

: tal rule of construction of statutes that 

Barri C . a a š bn S 

EE Er S E ES | right of the individual cannot be 

excluded except by clear words. If, however, clear words of 
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“The most common device adopted by Legislatures to 

aa Bhai bows. exclurle the jurisdiction of the courts oger — 
Mitton GF Courts. certain acts or decisions of the administra- 
tion is to say that “‘no court shall have any 
jurisdiction” to entertain any dispute relating to such matters or 
question. An English Court would be powerless in the face of 
such express provision excluding jurisdiction,** unless Parlia- 
ment itself intervenes to save a remedy, notwithstanding such 
exclusionary clause, e.g., the Tribunals and Inquiries Act, 1958, 
which saves the remedy of certiorari against such a clause. oe. 


On the other hand, our Supreme Court has had no difficulty 
in coming to the conclusion that even such blanket provision 
cannot exclude the jurisdiction of the superior Courts, i.e., of 
the Supreme Court under Art. 32*° or Art. 136°° or of a High 
Court under Art. 226"! or 227°? of the Constitution, for, any 
interpretation to the effect that the expression ‘no court’ in- 
cludes the Supreme Court or High Court would only lead to the 
annulment of the statutory provision, for, the remedies provided 
by the Constitution in respect of these superior Courts cannot 
be taken away by any legislation short of an amendment of the 
Constitution. 


If an administrative decision affecting a fundamental right 
is made ‘final’ or ‘conclusive’ by the Legislature, so as to pre- 
clude it from challenge in a court of law, such legislation would 
also be liable to be struck down as constituting an unreason- 
able restriction upon the fundamental right.°*2 


(ii) Even the exclusion of the inferior courts will be ~ 

Ez i struck down. (in India) as offending 

gop oviding for special against the guarantee of equal protection 
of the laws under Art. 14 where it is evi- 

dent that a statute leaves it to the discretion of the Executive — 
to place the same case or class of cases either before the ordi-  — 
nary court or before a special tribunal which is governed by ee 
law more stringent to the accused person, and there is no 
reasonable basis “for such classification.” TERE a 


(iii) More dexterous and pernicious is the attempt of the | 
Legislature to assume the powers of the courts of the land ti 
itself and to decide a private dispute between particular i 
duals by a legislative decree. as eee 
) _ This legislative process of punishing named dni uals by 
5 © legislation, instead of by a trial i irt, is, 
p depe by legi- 4s I have shown in another én itext, tf 
ypt - -= modern relic of a bill i He er or a bil 
to: pains or aa which has been poren n E  Engiant 
DF —— poet = Blackstone. eves: he said™\— 
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“Therefore a particular act of the legislature to confiscate the goods of Titius, 

e or to attaint him of high treason, does not entes into the idea of a municipal law; 

* for the operation of this act is spent upon Titius only and has no Telation ta the 
community in general; it is Tather a sentence than a law”. 


_ But the power of Parliament to pass any such law has 
never been formally abolished in England, and even in a 1967 
Text-book it is described as ‘possible but in practice absolete”’.**4 


„Since there is an express provision in the American Cons- 
titution against such legislation [ Art. 9(3) ], it has been easier for 
‘the American Supreme Court to annul statutes which may come 
within the mischief of the prohibition, either expressly or by a 
liberal interpretation,*® arriving at newer results even in 1965. 


Where there is no such express prohibition, Courts never- 
theless condemn such legislation and may strike it down 
applying some other constitutional principle, as did the Privy 
Council in invalidating the Criminal Law (Special Provisions) 
Act, 1962 of Ceylon, on the ground that it offended against the 
principle of separation of judicial powers, which was implied 
in the Ceylon Constitution Order of 1946.°° 


In India, prior to the advent of our Constitution, such 
legislation, namely, to punish named persons without trial or 
to determine the claims of rival persons to succeed to an estate 
of magnitude, was not uncommon but no question as to the 
contitutionality of such legislation could possibly be raised before 
any court of law.” 


` 


But since the coming into operation ofthe Constitution 
such legislation has been challenged in several cases and our 
Supreme Court has held that it must be annulled since it de- 
prives particular individuals of the right of access to the courts 
cof law to have their legal rights adjudicated, which all others 
possess.. «Such bar raised. against particular named indivi- 
duals, it fas been held,-offends against the Syst anise of equality 
offered by Art. 14.7- 


IV. On the other hand, some of the aniversal principles 
of fairness, which are included in the pri- 
„Codification of common vate law of England, have been er e 
Constitution. ' in our Constitution in the Chapter on 
Fundamental rights. The question "i 
may instantly arise and the answer is that the ‘object of 1 
makers of our Constitution was to bind the Legis | = SO 
it might not ride roughshod over those indispensable sa 
-against miscarriage of e in the same way as it had 
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_ by the“ British Parliament, they relied upon the very principles 

, Of English-common law to assert that those measures were 
contrary to “the undoubted right of Englishmen’’, for instance, 
“that no taxes be imposed on them but with their own consent, 
given personally or by their representatives... .’5® When, 
therefore, the colonists attained independence, they embodied 
in their Constitution as many of the common law rights as they 
considered essential for preventing a future Legislature of, the 
Unites States from being as capricious as the British 
Parliament. +> 


India, too, has embodied in her Constitution many of the 
common law ingredients of English liberty, with the same 
object in view. 

One of these is a corollary from the presumption of inno- 

Presumption of inno- Cence of the accused which has been des- 
cence and statutory en- cribed by Viscount Sankey as “the golden 
EG eea thread” “running through the web of 
English law”, and which came into being at the dawn of 
Anglo-Saxon Jurisprudence, after the days of trial by ordeal"! 
and the Star Chamber were over. The corollary which was 
later incorporated in a statute,—the Criminal Evidence -Act, 
1898,—is that though the accused is competent to be a witness 
on his behalf, he cannot be compelled to give evidence against 
himself. Codification of the common law rule, no doubt, 
serves as a better check upon an erring Judge, if there be any, 
liable to play into the hands of the prosecution, as an ‘instru- 
ment of persecution’, as American Judges might say. 

What happens if the Parliament of England itself cuts 
through the ‘golden thread’ by doing away, in whole or in part, 
with this provision of the Criminal Evidence Act? Do you 
really believe that there would be a revolution if the august 
body at Westminister is persuaded by social or political circum- 
stances to curtail this immunity of the accused ?** If so, why 
has there been not even a flutter when the presumption of 
innocence itself has been replaced by a presumption of guilt in 
respect of many statutory offences? People of England hardly 

-= bother, having left the matter to the courts.™ 
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In the U. S. A., it has been held in a numerous cases that 
whên the Legislature enacts such statutory presumption of guilt, 
the validity of such presumption may be tested by the Courts 
on the standard of ‘due process’ and that the Court would strike 
down such statutory presumption where there is no rational 
connection between the fact proved and the fact presumed which 
might justify the shifting of the burden of proof upon the person 
affected.°*4 

In India, similarly, if such a provision is made by the Legis- 
iature, the constitutionality of such provision would.be open to 
challenge. In fact, s. 178A, inserted in 1955 in the Sea Customs 
Act, 1878, which lays a similar burden of proof on the accused, 
was subjected to such challenge. The section provides— 


“Where any goods to which this section applies are seized under this Act in 
the reasonable belief that they are smuggled goods, the burden of proving that 
they are not smuggled goods shall be on the person from whose possession the 
goods were seized.” 


. The Supreme Court could uphold the validity of this pro- 
vision as a ‘reasonable’ restriction upon the freedom of property ` 
and business guaranteed by sub-cls. (f)-(g) of Art. 19 (1) ~- 
only on the finding that such a drastic measure was called for 
to put a stop to the deleterious social and economic effects of 
wide-spread smuggling of commodities like gold, which was 
prevalent at the time of the legislation.’ s 


The question before us is whether it is advisable to incor- 
porate the guarantee against self-incrimina- 
tion,—not in a statute but in a higher 
la 
might be empowered to act as an umpire to restore this 
golden thread if Parliament, unfortunately, animated by its 
omnipotence, forces its way through it. American Judges have 
so often warned us that such encroachments of the Legislature 
may be ‘stealthy’** and ‘gradual; may be ‘covert’ instead of 
being ‘overt’.*® 

Before you come to your answer on the question, I would 
1208. to take you to s. 94 of the Criminal Procedure Coe 


Constitutional guarantee 
against self-incrimination. 








by the British Parliament, in India. 


S. 94, in short, empowers a Court or a Police authority so 
issue compulsory process for the production of any document - 
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séison would ~be compelled by these provisions, to give 
= dence against himself*by the production of the documént, 
if the provision in s. 94 extends to a person ‘accused of an 
offence. Books on Grammar and the Science of Logic would 
tell us that the article ‘the’ before the word ‘person’ waulid 
exhaust the universe of discourse and would include every 
person in whose possession the document necessary for the 
investigation or trial may be, whether or not he stands charged 
with any offence. So, it was held by some of our High Coufts® 

that s. 94 was applicable also to an accused person and that, 
accordingly, it became unconstitutional upon the inauguration 
of the Constitution inasmuch as Art. 20 (3) guarantees that— 


“No person accused of an offence shall be compelled to be a witness against 
himself.” ; 


But our Supreme Court has held" that in view of the 
prohibition in Art. 20 (3) of the Constitution, the provision in 
s. 94 of the Criminal Procedure Code should be so interpreted 
as not to extend to the accused. ‘Though the statutory provi- 
sion has thus been saved from the odium of being invalidated 
directly, the result is the same from the standpoint of consti- 
tutional jurisprudence,—whatever be the process adopted,— 
namely, that notwithstanding a statutory provision which has 
been on the statute-book for over half a century, an accused 
can. no longer be compelled to produce the documents in his 
possession because the Constitution of the land protects him 
against such Star Chamber method of proving the guilt of an 
accused himself.*? 


The foregoing discussion demonstrates that the installation 
of a representative democracy or Parlimentary government is 
not a complete solution of the problem of Power which, as I have 
said at the outset, is a perennial problem which man has had to 
struggle with since the dawn of political society. When absolute 
power is transferred from the Monarch ito the Legislature, 
limitations have to be invented upon the power of the an 
Thus, “the history of liberty”, as Woodrow Wilson once said, 
the history of limitations upon the powers of korara 
Whenever man has failed to impose effective limitations upon 
the repository of absolute power, he has been in chains. 


‘ala 


ə The contribution of the Americans to this history of | 


at limitations upon political power is the tritro-_ 
one? of ‘limited duction of the concept of ‘limited govern- - 
= ment’, which we, in India, have borrowed 
from them. It is loosely described as ‘ x! Sarees nae bia a 
and not B met 
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vested in the hands of any of the organs of the State, that is to 
saf, in any particular group of men,*whatever might be their 
composition. it necessarily means that the authority of each - 
of the organs of the State shall be limited by a higher law, in 
the form of a written Constitution’ and, what is no less important, 
a sanction and an agency to enforce the limitations imposed by 
that fundamental law.*' In America, as in India, it is that law 
which is the ‘King’.‘* . 

This is not to suggest that limited government is the las 
Word in political development, but that it is a later growth than 
Parliamentary government and has been invened to check 
the evils of majority rule which is involved in the Parlamen- 
tary system, just as the sovereignty of Parliament itself was 
introduced to abolish the tyranny of an absolute monarch. A 
critic might, for the matter of that, contend that limited govern- 
ment means a rule of the minority. But that is not correct be- 
cause limited government does not confer any political power 
into the hands of the minority but confers power in the hands 
cf an arbiter, namely, the Judiciary, to see that unlimited power 
may not be wielded by the majority, regardless of the inter- -> 
ests of the minority. It is not a government by the minority 
but a government by the majority which safeguards the rights 
and interests of the minority, by enshriming certain limitations 
in an inviolable law. It is founded on a belief that a majority 
of the people or their representatives may be as tyrannical as 
a single monarch, or a dictator, and that unless its powers are 
defined and limited by a higher law, it would be the exercise 
of “power without right’’,** as Thomas Paine observed some 
two hundred years ago. 


Nor is limited government an antithesis of democracy. 
In the history of political institutions, it is an improvement upon 
representative democracy. Just as direct democracy of the 
ancient City State was replaced by oligarchy and later by re- 
presentative democracy, so are the possible evils of repre- 
sentative democracy,—which can only work by the vote of the ~ 
. majority, —sought to be reduced by imposing constitutional — 
limitations upon the omnipotence of a representative assembly. — 
Representative democracy ensures that the powers of the A pamet -PA 
ment are derived from the consent of the governed. Ehst: 
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o the American Declaration of Independence by Jefferson, in 
he year 1775. It is to ensure this object, that is, to ensure tkat 
A the people’s representatives may not exercise ‘unjust’ powers, that 


constitutional limitations are imposed in countries which believe 
irf limited government. 








It has sometimes been argued that a people of one generation 
have no right to bind down posterity to their views. But eyen” 
under the Parliamentary system, the representatives may not 
always faithfully represent the current views of the electors and 
the disparity may be corrected only at the next election. A 
written Constitution does not seek to bind the people to the views 
of the makers of the Constitution for good unless it is completely 
unamendable. It merely seeks to protect the people from ‘vtolent 
acts’ “which might grow out of the feelings of the moment....-.-. 
from the effects of those sudden and strong passions to which 
men are exposed.” A written Constitution embodies the perma- 
nent convictions of the entire community, as opposed to the 
temporary wishes of the majority of the people’s representatives 
for the time being, and, if at any time, the considered views of the 
community change, the Constitution would certainly. be amended. 
Then, again, a Constitution does not and cannot embrace matters 
of everyday life, such as marriage, divorce or other social rela- 
tions or practices, which are left to ordinary legislation. It only 
enshrines certain minimal conditions of free existence, to protéct 
them from inroads of the party in power, particularly in times 
of war or other emergency which may call for extraordinezy 
powers for the administration, and when the threat to the indivi- 
dual from legislation which legalises illegalities committed by the 
Executive may be the greatest.“ 


In this context, I cannot help reproducing the arguments in 
favour of limited government which the French observer de 
Tocqueville advanced in his Democracy 1n America :*° 


“A majority taken collectively may be regarded as a being whose opinions, 
and most frequently whose interests, are opposed to those of another being, which 
is styled minority. If it be admitted that a man, possessing absolute power, may 
use that power by wronging his adversaries, why should a majority not be liable 
to the same reproach? Men are not apt to change their characters by agglomera- 
1) ee And for these reasons I can never willingly invest any number of my 
fellow-creatures with that unlimited authority which I should refuse to any one 


When I see that the right and the means of absolute command are conferred 
on a people or upon a king, upon an aristocracy or a democracy, a monarchy or 

—* a republic, I recognise the germ of tyranny-:..-.-. 
ae - Under the absolute sway of an individual despot, the body was attacked in 
"order to subdue the soul; and the soul escaped the blows; but such is not the 
= course adopted by tyranny in democratic republics; there the body’ is left free, and 


= the soul is enslaved.” | — 
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It would not be far from the truth to add that it is-in the 
interests of the majority that minority rights should be safe- 
guarded because no democracy can long survive if it does not 
offer certain basic rights to the minority. While in a democracy 
having no written Constitution, as in the United Kingdom, the 
majority has to respect minority rights by the practice of self- 
testraint in countries adopting a written Constitution the 
limitations are embodied in a written Constitution; and the 
history of constitutionalism gives its verdict in favour of the 
latter atternative.7® 


ai Didia has adopted a written Constitution with a full delibera- 
_/tion and understanding of its preceding implications. It would | 
be doing injustice to the Constitution and a perversion of 
comstitutionalism if for a moment it is forgotten that a written 
Constitution with judicial review means limited government,— 
an antithesis of Parliamentary sovereignty,—in so far as limita- 
tions thereupon have been introduced by the Constitution. Tt is 
lamentable that even the makers of our Constitution have some- 
times forgotten this basic truth underlying the Constitution. 
Pandit Nehru, the architect of the Constitution, himself, com- 
mèd such blunder, in his zeal for abolition of the Zemindary 

system, to effect agrarian reform, when he said*‘— 
> “No Supreme Court, no Judiciary, can stand in judgment over the sovereign 


will of Parliament, representing the will of the entire community. If we go 
wrong here and there it can point it out, but im the ultimate analysis where the 
future.of the community is concerned,_no Judiciary can come in the way... ..- 
Ultimately... ._. the Legislature must be supreme and must not be interfered with 


by the Courts of law in such measures as social refotm’’.77 





The foregoing words are laudable in so far as they are 
inspired by the object of distributing the land resources of the 
country amongst the toiling masses; but as a legal statement, 
almost every part of it is fallacious: 


ly, the Parliament of India, as a legislature, 1s not 
sovereign but is limited by the Constitution 
pitas ee Dries om a almost at every step. However one might 
sovereign. differ from the conclusions of the majority 
in Golak Nath’s case,** there is one proposi- 

tion which is unexceptionable: 
“No authority created under the Constitution is supreme: the Constitution is 

- supreme and all the authorities function under the supreme law of the land™.7% 


It is interesting to note that while making the aforesaid - 
utterance, Pandit Nehru perhaps forgot that the move for having _ 
a written Constitution with a Bill of Rights was initiated = : 
pre-Independence Committee which went by his own + na ues 
Nehru Committee. which submitted its ep yez 
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f inviolable rights should be adopted, fellowing the precedent 
‘the Irish Free State, which also had suffered from the aggfes- 
» sion of-the British Parliamentary government. So said the 
Report :— 

Ireland is the only country where the conditions obtaining before the treaty 
were the nearest approach to those we have in India. The first concern of the 
people of Ireland was, as indeed it is of the people of India to-day, to secure 
fundamental rights that have been denied to them..... Ireland was taken and 
Kept under the rule of England against her own wai and the acquisitipn of 
dominion*status by her became a matter of treaty between the two nations. ...-- 
That India is a dependency of Great Britain cannot be denied. That position can” 
only be altered in one of two ways—force or mutual consent. It is the latter in 
furtherance of which we are called upon to recommend the principles of a consti- 
tution for India. In doing so it is obvious that our first care should be to Aave 


our fundamental rights guaranteed in a manner which will not permit their 
withdrawal under any cilctumstances.” 


It is because the powers of the Legislature were liable to be 
curbed if a Constitution with limitations in the form of declara- 
tion of fundamental rights was adopted that the Simon Com- 
miussion,‘®? composed of people inspired with the model of British 
Parliamentary sovereignty, rejected that proposal and prescribed 
instead discretionary powers being vested in the heads of the 
Executive to protect the interests of minorities: 7 


FIM ae we feel that there is indeed need for safeguards. But we consider that 

the only practical means of protection of the weaker or less numerous elements in 

n the population is by the retention of an impartial power, residing in the Governor- 
General and the Governors of provinces, to be exercised for this purpose.” 


The reason why the Britishers rejected the idea of incor- 
porating fundamental rights was more explicit in the Report of 
the Round ‘Table Conference (Third Session, 1932) and the 
Joint Parliamentary Committee’s Report (1934). In the first 
Report, it was stated: 


“In the agenda of the Conference the question of Fundamental Rights was 
purposely linked up with the question of the powers of the Legislatures, because 
it was felt that it had been insufficiently realised that the effect of inserting 
provisions of this kind in the Constitution must inevitably be... ... to place 
statutory limitations on the powers of the new Legislatures which may, well be 
found to be of the highest practical inconvenience.” 


~ ‘That practical inconvenience was explained by the Joint > 
Parliamentary Committee in these words: Spe : 
< “_,....its legal effect will be to impose an embarrassing testrichion on ae 


wor _ powers of the legislature and to create a grave risk that a large number of laws — 2 
=- © may be declared invalid by the courts because of Sp ee with one or other E 


sua ate e rights so declared.” ; = Bi = E. 
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The inconveniences of the want of a declaration are permanent, afflictive and 

e irreparable. They are in constant progression from bad to worse. The executive 

e in our governments is not the sole, it is scarcely the principal object of my x 
jealousy. The tyranny of the legislatures is the most formidable dread. ...... | 


When, after Independence, our leaders came to frame the 
Coristitution for the Republic of India, they must have considered 
‘the practical inconveniences’ of having a written Constitution 
with Judicial Review and preferred the views of Jefferson to the 
exclusion of those of the Britishers. After that Constitution has 
been launched and Judicial Review has been at work, it is too 
late to be intolerant of the interference by the courts with legisla- 
tive enactments, or to proclaim the sovereignty of Parliament. 


Paradoxically, it may be pointed out, that even the Judicial 
Committee of the Privy Council, in applying written Constitu- 
tions of the Commonwealth countries, has laid down that where 
a Legislature has been created, with limitations on its powers, 
by a written Constitution, it would be a blunder to talk of the 
omnipotence of the Legislature or its competence to override 
principles like the separation or independence of the Judiciary. 
Thus, the Judicial Committee had no hesitation to strike down an 
Act made by the Ceylon Parliament which sought to interfere 
witH the judicial function by laying down compulsory punishment 
of certain political prisoners. The Judicial Committee held that 
thesAct violated the principle of separation of judicial powers 
from the Executive and the Legislature which was implied in the 
Ceylon Constitution Order in Council of 1946, even though there 
was no express provision vesting the judicial power exclusively 
in the Judiciary.** Repelling an argument that the Courts would 
be powerless to annul such an Act, if passed in England, the 
Judicial Committee, speaking through Lord Pearce observed— 

“During the argument analogies were naturally sought to be drawn from 
the British constitution; but any analogy... ... provides no helpful guidance. 

The British Constitution is unwritten whereas in the case of Ceylon their Lord- 

ships have to interpret a written document from which alone the legislature derives 

its legislative power’ .5s 

It would be worth while for all of us to remember the basic _ 
fact that a written Constitution with Judicial Review is adopted 
by a country because it refuses to believe in “the Divine Right of 
Parliaments”, which Herbert Spencer denounced as “the great — 
political superstition of the present’’.*’ pity See She Se 

‘Secondly, as an eminent Chief Justice 
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has pointed out,*? our Constitution—the supreme law of the land 
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the stitution, to invalidate the statute. In the words of 
S ne = as zt Ape ° aed 
p “If, then the Courts in this country face up to such important and none too 
easy task, it is not out of any desire to tilt at legislative authority in a crusader’s 
spirit, but in discharge of a duty plainly laid upon them by the Constitution’”’.® 


To belittle the Courts is thus to belittle the Constitution 
itself, for, a Constitution which embodies the principles of limited 
government rests on the Courts and their power of Judicial 
Review by means of which only the Constitution, as an instru- 

= ment of limited government, can be maintained. Of course, in 
this context, the need for judicial restraint to avoid going out 
of its depth should also be remembered and of this I shall spem 


hereafter. 

Thirdly, if the Parliament of India has any power to over- 
ride judicial decisions, by amending the Constitution itself, in 
exercising that power, Parliament must be assumed to be acting 
in conformity with the considered views of the nation, and not 
“in a crusader’s spirit” to undermine judicial authority, just as a 
Court does not defeat a measure of social reform “in a crusader’s 


spirit? against legislative authority. . 
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Spouse of a person charged with an offence under any of the statutes mentioned 
= a in the Schedule of that Act may be called as a witness either for the ph ire 
— tion or for the defence was sought to be utilised by the prosecution to compel 
; a spouse to be a witness against her husband. This attempt had to be thwarted 
by holding that the presumption against self-oncrimination which was extended 
— by common law to a spouse, was not expressly taken away by the Act: d 
“The principle that a wife is not to be compelled to give evidence against 
her husband is deep-seated in the common law of this country, and I think if 
it is to be overturned it must be overturned by a clear, definite and positive 
enactment, not by an ambiguous one such as the section relied on in this case,” 
[Leach v. R., (1912) A.C. 305 (311) }. 
= ~- It follows that if there was an express provision to the effect that the 
spouse could be compelled to be a witness, the Court would have been hripless. 
63. KR. v. Fitzpatrick, (1948) 1 All E.R. 769 (772). As instances of similar statutes 
making a statutory presumption of guilt, in England, see s. 2 of the Sunday 
Observance Act, 1780; s. 8 of the Gaming Act, 1845; s. 9 of the Publie Stores 
Act, 1875; s. 9 Forgery Act, 1913; s. 28(2), Larceny Act, 1916; s 9, Coinage 
Offences Act, 1936; s. 4, Prevention of Corruption Act, 1916; s. 3, Foods and 
Drugs Act, 1955; s. 1(1), Drugs (Prevention of Misuse) Act, 1964; and the 
cases cited in R. v. Ewens, (1966) 2 All E.R. 470 (C.C.A.), which constitute 
exceptions to the proposition laid down in Woolmington’s case, (1935) A.C. 
462. The House of Lords is still struggling with the problem [vide cases such as 
Warner v. Metropolitan Police Commr., (1968) 2 All E.R. 356 and Sweet v. 
Parsley, (1969) 1 All E.R. 347}. 3 
63a. Vide Tot v. U. S., (1943) 319 U.S. 463, and other cases discussed at pp. 596-600 
of Vol. I of the Fifth Edition of Basu’s Commentary on the Constitution of 
India; Leary v. U. S., (1969) 395 U.S. 6. 
63b. Collector of Customs v. Sampathu, A.I.R. 1962 S.C. 316 (333-4). The observa- 
tions in this judgment as well as in subsequent cases lead to the conclusion. 
that in the absence of a social evil of such magnitude, the Court would not 
uphold the reasonableness of a statute which throws the burden of proof upon 
e accused [vide State of Bombay v. Narandas, A.I.R. 1962 S.C. 579 (583); 
Gian Chand v. State of Punjab, A.I.R. 1962 S.C. 496; Krishna vy. State of 
Madras, A.I.R. 1957 S.C. 297 (304); Abdul Hakim w. State of Bihar, A.I.R. 
1961 S.C. 448 (458) }. 
64. Boyd v. U. S., (1886) 116 U.S. 616. : 
65. Pennsylvania Coal Co. v. Mahon, (1922).260 U.S. 322. 
66. Cf. Smith v. AHwright, (1944) 321 U.S. 649. 
67. Cf. Saty@kinkar v. Nikhil, A.I.R. 1951 Cal. 101. 
68. State of Gujarat v. Mohanlal, A.I.R. 1965 S.C. 1251: (1965) 2 S.C.R. 457. 
69. Cf. Maitland, Constitutional History of England, 1965, p. 231. 
70. Art. XXX of the Constitution of Massachussetts, 1780, and reiterated by 
Marshall, CJ. in Marbury v. Maddison, ibid. 
71. Marbury v. Maddison, (1803) 1 Cr. 137 (163). 
72. Thomas Paine, Political Writings (1837), pp. 45-46. 
73. Thomas Paine, Rights of Man, 1792, p. 182 (Everyman). 
74. Cf. Lord Atkin in Liversidge v. Anderson, (1942) A.C. 206. 
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LECTURE Iil 3 
THE WRITTEN CONSTITUTION AS A LIMITATION. 


Since the death of absolute monarchy in England, absolutism 
*has ceased to have any advocates in the civilised world and the 
_heed for putting limitations upon any body of men in power for 
the time being has been established beyond doubt by the force of 
“events themselves. 


“But while in England, ‘constitutional government’ has come 
to mean the limitation of executive power 


= eh OI EXCCUtW Ee - ae 
ari govern Dy law made by the representatives of the 
ment’ and ‘limited peopl r speaking, except duri 
A. people and, broadly speaking, p ng 


a short interlude in the days of the Crom- 
wellian ‘Commonwealth’, in the mid-seventeenth century (to 
which I shall advert more fully hereafter), no attempt has so far 
been made in England to impose limitations upon the sovereign 
power of Parliament itself by any formal instrument, —in the 
United States and in countries which have followed its steps in - 
having a written Constitution, such as India, ‘limited govern- 
ment’ has come to mean that unlimited power should not be 
reposed in any body of men,* not even a representative body. 
A$ Justice Miller of the American Supreme Court said,? in the 
absence of any such limitations, “even the most democratic 
depository of power” becomes 


“a despotism of the majority, if you choose to call it so, but it is none the less 
despotism’. 


In the twentieth century, the bulk of the civilised world has 
embraced the faith that absolute power is not desirable, whatever | 
good it may promise to deliver. But while England has sought 
to control Power by making it responsible to the representatives 
of the people, in the United States or in India, it is realised that 
that is not enough inasmuch as a representative assembly may 
at times behave capriciously and therefore require to be con- 
trolled.” Freedom of the individual is not secure unless institu- 
tional means to curb authority, wherever placed,—are devised. 

% The institution of government was intended 

written Constitution to serve and not to dominate the = | * 

nema aie must, of course, be endowed with on pales <= 
: necessary for this purpose, but if anything 

is to be supreme, it should not be the representative assembly, bit 

a Constitution which embodies the will of the people, as the ~ 














‘fundamental law™ of the Limit government thus in- _ 
volves these supremacy of the Constitution in place of the ~ 

- sovereignty of Parliament. ICES sig a ene R 
i ; : as i a : J neran ve. y = ore, ca 

est, | dg. yen ee eee OS che E a 





ie m . / . Ps z ; . rap 
iy _ LIMITED GQVERNMENT AND JUDICIAL REVIEW 


' The concept can hardly be better described them in the 


words of Hamilton in the Federalist*”— > 
- “By a limited goverment I understand one which contains certain specified 
e exceptions to the legislative authority...... Limitations of this kind can be 


preserved in practice in no other way than through the medium of the courts 
of justice, whose duty it must be to declare all acts contrary to the manifest 
tenor of the Constitution, to be void. Without this, all the reservations of parti- 
cular rights or privileges would amount to nothing.” 


It is in this sense that the expressions ‘limited government’ 
and ‘judicial review’ have been used in these Lectures, as < 
explained at the very outset. e 


The very fact that there is a written Constitution defining 
the powers of the different organs of government means that the 
powers of each of them are limited by the terms of that Consti- 
tution and none can exercise any arbitrary power beyond what is 
granted by that instrument.® The superiority of the written 
Constitution as a fundamental law is due not merely to the 
nature of the principles embodied in it but because the Consti- 
tution is the expression of the popular will (as expressly declared 

- in the Constitutions of the U.S.A. and India). ‘The words of 
Marshall C.J. in Marbury v. Madison,’ on this point, are still 
instructive: 


“That the people have an original right to establish, for their future govern- 
ment, such principles as, in their opinion, shall most conduce to their own 
happiness, is the basis on which the whole American fabric has been erected. ..... 

The original and supreme will organizes the government, and assigns to 
diferent departments their respective powers. It may either stop here, or 
establish certain limits not to be transcended by those departments. The govern- 
ment. of the United States is of the latter description. The powers of the 
legislature are defined and limited; that those limits may not be mistaken oT 
forgotten, the constitution is written.” 


=- A Legislature, which is otherwise omnipotent, becomes 
limited as soon as a written Constitution is adopted. ‘The reason 
was thus explained in an early American case:* 

“The Constitution. .-...contain(s) the permanent will of the people, and is 


the supreme law of the land; it is paramount to the Legislature. ...-. What are - 
“Gegislatures? Creatures of the Consti tution; they owe their existence to the 
Constitution; they derive their powers from the Constitution. .... . The Constitu- 


_ tion is the work or will of the People themselves, in their original, sovereign and 
- finlimited capacity. Law is the work or will of the Legislature in their derivative 
and subordinate capacity. The one is the work of the Creator, and the other 


_ -9f the Creature.....- The Constitution fixes limits to the exercise of legislative 
uthority......- every act of the Legislature, repugnant to the Constitution, is 
absolutely Ci: Ses 


aes - Primimil, Bus in order to place limitations upon the 
powers of the Legislature that the device of having a written 
= Bp stitution as a paramount law was discovered? ard ee Ta 
= who wan ee eoee iene. the Indian PEET must appre- - 
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ciate this theory _ of a paramount or fundamental? law, anding. 
over all fhe organs of the State and their acts, including the taws- 





eror. PE : pee peor = daemons = ber 

“made by the Legislature (which are called ‘ordinary: To j 

distinguished from the organic or ‘fundamental’ law as embodie 

in the written Constitution). : l PER 
This concept of a superior law has its roots in the earliest 


mies chapters of political philosophy. Hence, 
Genesis of the concept though Politica! Philosophy 1s obviously 
ee ee ee beyond the scope of these Lectures, a brief, 


-account of the origin and development of this concept is indis- 
pensably necessary for those who want to understand and inter- 
pret the Constitution of our land properly, particularly, because 
it has indeed been forgotten by men of importance, from time 
to time.® 

‘The concept of a “fundamental law’ is, to anticipate matters, 

a direct descendant of the concept of—. 
Natural law as distin- “Natural law’ which, of course, has various 
et. Se tacere with all of which we are not con- 
“cerned in the present context. From early 
times, thinkers have conceived of certain universal principles of 
human conduct as constituting the law of nature or natural law, 
as distinguished from ‘positive law’, that is, the law of a State as 
promulgated by its legal sovereign, and thus founded on the will 
of.a particular person or persons. 

Whatever may have been the logical fallacies underlying 
this much-debated doctrine of ‘Natural law’, it has, throughout 
the history of civilisation till to-day, served as an appeal to some- 
thing higher than the positive law prescribed by a human 
sovereign for the time being, and it is that ideal which has led 
to the evolution of a written Constitution, whenever men have 
been disillusioned of the existing order. eats, OF 

The law of nature is neither promulgated by any formal 
act of the sovereign nor is it sanctioned by its command, but it 
comprehends universal principles which are prescribed to all men 
by Nature (or by God Himself,—the Sovereign of the Uni 
verse*®) speaking through the conscience of each individual 
through the dictates of human reason. The contents of Nat 
Law. thus, are not as definite or as certain as the law 
gated by a human sovereign, but they are rules deduced by 
common experience of mankind and are fo eir coll 
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22- LIMITED GOVERNMENT AND JUDICIAL REVIEW 


a supreme or higher law standing above all laws enacted by a 
an sovereign—whether a monarch or a representative Legis- 
a lature—which constitutes the foundation of the superiority of 
the Constitution to laws made by the Legislature which itself is 

. created by. that fundamental law. z 


In the Western hemisphere, the story of an immutable 


Sophocles (480 B.C.). higher law began with the poetic effusion" 
of Sophocles?! when he told a ty rant, 

through the mouth of Antigone, that no mortal, however power-_ 
ful he might be, could override— ` 


“The unwritten and unswerving laws of Heaven, 
Not of today and yesterday are they, -> 
But from everlasting. 


This crusade of man against absolutism since the beginning 
of civilisation is, in fact, the essence of the doctrine of constitu- 
tionalism or limited government even to-day. 


To Aristotle we owe the proposition that what is prescribed 
Aristotle (311-324 B.C). Py Nature is ideal and universal, whilè 

; man-made law is not. In his Nicomachean 
Ethics,** he thus observes— 


“Of political justice, part is natural, part legal: natural, that which every- 
where has the same force and does not exist by people’s thinking this or that; 
legal, that which is orginally indifferent, but when it has been laid down is not 
indifferent... _.. That which is by Nature is unchangeable and has everywhere 
the same force......The things which are just not by Nature but by human 
enactment are not everywhere the same;...... though there is but one which is 
everywhere by Nature the best.” 


So far, we have in the law of nature an ideal or norm for 
human action. But it was yet too early to conceive of a superior 
law setting forth the limits of governmental authority, which, if 
transgressed, would render the act of such authority invalid. 


-A definite formulation of a higher law, superior to and 
more universally binding than the positive mandates of the dif- 
ferent systems of municipal law, was the gift of Stoic political 
philosophy, which attributed not merely an order of things but 
superior reason to the law of nature. 


Cicero,'* of the Stoic school, thus 
observed— 

“True law is right reason, harmonious with nature, diffused among all, 
®constant, eternal; a law which -calls to duty by its commands and restrains from 
evil by its prohibitions.. _It is a sacred obligation not to attenppt to legislate 
. in contradiction to this law: nor may it be derogated from nor abrogated. Indeed 
by the Senate nor the people can we be released from this law; nor does it require 
any but ourself to be its expositor or interpreter. Nor is it one law in Rome and 
another at Athens; one now and another at a later time; but one eternal and 

_. unchangeable law binding all nations through all time......". > 


ce, aoe tees, was the earliest assertion of the ai or nature ES 


Cicero (106-44 B.C.). 
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as a law superior to positive law as a test for judging the 
legitimacy of any political authority and as a higher law which 
could not be violated by any assembly of men. 


In the Middle Ages, natural law was further elevated by 
associating it with the wi of God. An 
Middle Ages. St. appeal to such higher law became necessi- 

wan Eu rated by the chaotic conditions of the times 

which was taken advantage of by the 
monarchs. It came to be asserted as a limitation -upon all human 
authority, because though it was a product of human reason, it 
was „derived from eternal law or divine reason. 

The representative spokesman of the Middle Ages was St. 
Thomas Aquinas, who asserted the following propositions: 

(i) Though the King was above fositive law, he was not 
above natural law. 


(ii) The validity of positive law was to be tested by the 
norm of natural law and a rule of positive law which conflicts 
with natural law does not bind the conscience of the subject.** 
The reason is that natural law is “the participation in the eternal 
law of the mind of the rational creature”™ and, accordingly, the 
positive law of particular States is true or valid’® only in so far 
as it partakes of the law of nature and is not in conflict with it. 


Gii) The people had a right to depose a tyrant who violated 
natural law." 


But though the dangers of absolute power were realised by 
midaeval thinkers, they failed to achieve sucess because of want 
of any effective sanction against arbitrary exercise of power. 
Since the law of nature was identified with or derived from the 
law of God, naturally, the authority best fitted to enforce its 
observance was the Church. The protest against absolutism, in 
the Middle Ages thus, merely led to the supremacy of the Church 
in place of monarchical absolutism, so much so that it has earned 
for the Pope of the fifteenth century the epithet of being “the 
first of the absolute monarchs”’.%7 ae | 

But the cause of a higher law was not lost by reason of 
this perversion by its episcopal spokesmen. 


When Bracton said'* that though the King was subject to 
Bracton (1250 AD). PO man, he was “subject to God and to the 


law”, he had in his mind a superior law 
which was founded on reason-and justice, and it was this concept, 
which was later echoed by Lord Coke when he repeated these 
words in the face of the absolute monarch James I. O 
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ef England, existed before any judicial or municipal law, and is 
immutable”. and when, irt Bonhams Case,” he uttered that “when ~ 
- an Act-of Parliament is against common right or reason..i... 7 
the common law will control it and adjudge such Act to be void™.~ ~ 
No less explicit was Chief Justice Hobart, when in 16145 
he said “the laws of nature are immutable” 
and they were “the laws of laws”, if the... 
very same sense in which a Constitution, to-day, is regarded as | 
the law of laws, for, Hobart C.J. held that “an Act of Parha i 
ment, made against natural equity, as to make a man judge-m 
his own cause, is woid in itself”. off 
Writing in 1636, another Chief Justice, 
Finch CJ. (1636). Finch, carried on the trail by his assertion 


that 
| Laws positive, which are directly contrary to the former (i.e. the œe 
law of reason) lose their force, and are no laws at all; as those which are contrary 


to the law of Nature’’.-4 


Even Blackstone, an advocate of Parliamentary supremacy, 
while summarising the laws of England, 
started with ‘natural law’, and his words 


which influenced Abraham Lincoln beyond the Seas are*°— | 
“Man. considered as a creature, must necessarily be subject to the laws of 


his Creator...... This will of his Maker is called the law of nature. .--.- 
This law of nature being coeval with mankind, and dictated by God Himself, _ 
is of course superior in obligation to any other. It is binding over all the globe, 
in all countries, and at all times; no human laws are of any validity, if contrary 
ei ek ee "25 
One of the curious facts in the history of constitutionalism 
is the fact that though England never had 
P E ar sans in a written Constitution for herself, the 
genesis of the transmutation of the doctrine 
of ‘higher law’ into an urge for the making of written Constitu- 
tions is to be found in England. Curiously, it was from the _ 
English practice of putting important matters and privileges into 
written documents having a superior sanctity that the concept 
of an organic instrument in the form of a written Constitution ~ 
sprang up elsewhere.*® eae 
An important specimen of such writing 1s to be found in 
the borough charters of the feudal times, which incorporated the 
privileges conferred by the King or the lords upon the burghers.** 2 
Originating from such local charters, the practice of incorporat- 
ing national demands in the form of charters or organic instru- — 
-ments has created occasional landmarks in the course of British 





Hobart C.J. (1614) 





Blackstone (1765). 


constitutional history to such extent that these instruments are a 

- regarded by constitutional experts as written parts of the — 

unwritten Constitution of Britain. As a recent writer” ~ 

eheerves—eii sins 2° , SE eee aie et 

= “The British Constitution is by no means wholly unwritten”, 
ae | 













THE WRITTEN CONSTITUTION AS A LIMITATION wa 


As a constitutional instrument to safeguard the liberties of 
- the people yn general, the earliest document 
SU PRS as which deserves mention is the Charter of 
Bae ee ae Liberties, by the issue of which Fienry I 
sought to purchase the support of his subjects. Maitland * dès- 
cribes this Charter as “the model for Magna Carta”. By issuing 
this charter, the absolute monarch for the first time acknowledged 
that there were certain things which he could not do and that 
wher such acts were done the barons might rightfully insist on 
2 remedy. | 


Next comes the Magna Carta which has been rightly 
described as the “Bible of the English 
Constitution’’.*° Its constitutional import- 
ance lies not so much in its contents,— 
because much of it relates to the contemporary evils of feudalism, 
—nor so much in that it added anything to the law of the land. As 
various commentators on the Great Charter have said, the object 
of the Charter was not to create new rights; the English people 
believed that the rights of the subject which were recited in the 
Magna Carta already existed at common law and that they only 
requjred to be recorded in an instrument between the King and 
his subjects so that they might not be violated in future.®* 
Because the consent of the unwilling King was wrested by the 
people who proved to be stronger, in constitutional history, it 
serves aS an instrument of limitation on power,*! and, as an 
assertion of the rights of the people, it has served as a model of 
all subsequent Bills of Rights. 


Magna Carta (1215 
A.D.). 


To describe “the Magna Carta as a feudal charter is to 
understimate its importance in the history of political philosophy 
and constitutionalism.** It is not by accident that a famous 
English Judge, Bracton, could realise, within half a century of 
its adoption, that the Magna Carta was a ‘charter of liberties’ — 
constitutio libertatis.** If the words ‘no freeman’ in c. 29 (and 
similar clauses) of the Magna Carta referred only to the barons, 
they could not be clarified by substituting the words ‘no man 
of what estate or condition he may be’ in a statute of Edward III 
in 1354, which re-affirmed c. 29. j 


What value the Magna Carta can claim as an inspiration 
for a ‘fundamental law can be assessed only if we remember 
Coke’s description of it as “the fountain of all the fundamental 
laws of the realm’’.**_ It was this concept of something more.— 

pe undamental than ordinary laws, that led Cromwell, four cen- 
turies later, to assert, in support of his move for a higher law - 
in the form of a written Constitution, that— i ae 
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| The philosophy behind this demand may best be expressed 
in his own words— è a 
‘Of what assurance is a Lew.__.. if it lie in the same Legislature to unlaw A 
à it again? Is such a law like to be lasting? It will be a rope of sand; will give | 
no secunty; for the same men may unbuild what they have built.” 
’ 

It was this thesis which culminated in the ‘Agreement of the 
People’ of 1647 and the Instrument of Government,’ in the year 
1653, which has been referred to as the first specimen of a written 
Constitution and of which I shall speak presently. 


The Petition of Right is the first Parliamentary enactment 
by giving his consent to which Charles I 
bound himself not to do certain acts which, 
according to his Parliament, were unlawful 


Petition of Right 
(1628). 


or unconstitutional. 


A more momentous document was the Bill of Rights, another 
Bill of Rights (1689). Parliamentary instrument by which certain 
basic rights were asserted as limitations 

against an absolute monarchy. 


In between the Petition of Right and the Bill of Rights 
Shy eee came a short-lived episode in English history 
Government (1653). which, though shortlived, may be described 
as having produced a direct contribution of ~ 
the English people to the making of written Constitutions in the 
world though they never again thought of making such an 
ipstrument for themselves. 


In this period between 1647 and 1653, the revolutionaries, 
led by Cromwell, realised that in their fight against absolutism 
what the people required was not only a representative parlia- 
ment but also a guarantee of the minimum rights against Parlia- 
ment itself and a limitation of the powers of Parliament by a 
Constitution made by the people because the source of the autho- 
rity of Parliament was the people themselves. The main reason 
behind this novel idea was the fact that this time the King 
(Charles I) was humbled not by the Lords and the Clergy as 
happened to King John, but by a new force, namely, an Army 
which was led by people who were greatly influenced by the _ 
religious and legal aspects of natural law and natural rights. 
The proposal to have an unchangeable written Constitution to 
define the powers of the organs of goverment was also prompted 

“by the uncertainty and instability of the political situation _ 
culminating in the execution of Charles I. At first it was pro- — 
posed, in 1649, to adopt an “Agreement of the People”, requiring 
the signature of every individual, but after it failed to be adopted, 
Cromwell unilaterally brought into force the Instrument of _ 
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Government (1653), drafted by the Army Officers, which has 
been— ` | ü es ong; 
a “the first and the last attempt in England to limit the legislative power of 
Parliament by a written Constitution’.%® 


Though this noval project was drowned by the assumption 
of a military dicatorship by Cromwell himself and the eventual 
rise of the power of Parliament after the Glorious Revolution 
of 1688, the Instrument of Government served as the first model 
of-a written Constitution to the American Colonists outside their 
colonial charters and similar pre-Independence instruments of 
their own. , -igidi 

The influence of these English instruments of liberty upon 
the making of the first written Constitution of the world can 
hardly be described bettér than in the words of Lord Bryce— 


“The American Constitution is no exception to the rule that everything 
which has power to win the obedience and respect of men have its roots deep 
in the past. ~.... There is little in this Constitution that is absolutely new. There 
is much that is as old as Magna Charta’’.37 


The account of the genesis of the written constitution would 

be incomplete without mention of John 

See ee 2 Locke who furthered the cause of limited 

government by transmuting the theory of Social Compact,— 

which was used by Hobbes as supporter of absolutism,—into one 

of the responsibility of any form of government to the people 

from whose consent alone political power was derived,?*—des- 

cribing the authority even of a Legislature as one of trust reposed 

in it by the community, which could be forfeited if it violated 
natural law, the source of the indefeasible rights of man.®® 


The entire burden of Locke’s thesis was that political power 
must be limited by the interests of the community. ‘The individual 
surrenders his natural liberty to the State and endows it with 
political power, including the power to impose the penalty of 
death, but such power cannot extend ‘further than the common 
good’, and all government is a trust for the benefit of men. 


It is interesting to note that Locke’s theory of Social Compact 
found its way into the body of a formal Constitution, that is, of 
Massachussets, drafted in the year 1780. The Preamble of the 
Constitution recited— a | 

“The body-politic is formed by a voluntary association of individuals: it is a 
social compact by which the whole people covenants with each citizen that 
all shall be governed by certain laws for the common good.” 


But before we proceed to the stage of positive Constituticn- 
making in the shape of the pre-federal State Constitutions, we 
cannot do without retracing a step backwards to notice the earlier | 
fo acaba icin constitutional _ history of the American 
aust greet Ys | sts which prepared the ground fo! 
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_ muted we nment through written limitations. The contribu- 
tion of American Colonists towards the philosophy of limited 





-So0vermment was the use of the colonial charters issued by the 
British Crown itself to the settlors as standards by which the 
legality of the acts of the colonial governments under those 
charters and even of the home Government was to be judged.*° 
The Charters were treated in the same:way as the charters of 
local or municipal corporations*? were used as limitations on 
governmental power. e 


The charters, in short, were the precursors of the national ‘ 


Constitution to be adopted in 1787. But even before the federal 
Constitution was adopted, there were-experiments in constitution- 
making in the formal sense in some of the Colonies, altogether 
dissociated from royal charters. The first instence was that of 
the “Mayflower Compact’ (1620) which was an Agreement 
drawn up by the “Separatists” aboard a ship bound for Plymouth. 
They covenanted thereby to “combine together in a body politic” 
to frame laws for the general good. But the Agreement fell 
short of a written Constitution in that it did not say anything 
about the organisation of the body politic or the powers of its 
organs. 

More advanced in ideology was “the Fundamental Orders 
of Connecticut” of 1638, which has been described as “the first 
written constitution that created a governenent’’.*? It was design- 
ed for the government of three Connecticut settlements. It not 
merely embodied a compact but also set up governmental organs, 
legislative, executive and judicial, with defined powers. 


From the use of the charters as an instrument limiting the 
s ... * powers of government it was only one step 
Colonial Constituti p . E 
™> forward for the Colonies to make their own 
Constitutions instead of treating the British royal charters as 
their Constitutions.** 


A definite impetus to Constitution-making was given by the 
a Revolution (1750-76) in the Colonies when 
; they changed into States or self-governing 
commonwealths, to be governed by Constitutions made by them- 
selves. All these States, excepting two,** therefore, drew up 
their own Constitutions. 3 


_. We thus pass on to the idea of a Constitution in the shape 


“ 


of a charter or grant from a monarch or imperialistic power-to 
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modern constitutionalism from ancient constitutionalism. is that 
while both are founded on the concept of a higher law to limit 
governmental powers, to the ancient the higher law was already 
in existence and they seldom thought of anything being created 
to make it effective ;** to the modern the principles of the higher 
law have to be articulated by adopting a written Constitution ; it 
"1S a creation, not an inheritance.*® It is made, not grown (like 
the unwritten Constitution of England). 

While in England Coke lost the battle for enthroning the 
= | Common law as a superior to the law made 

American Constitution þy Parliament, in the United States the 
oe ideas of Coke generated the concept of a 
fundamental law binding on all the organs of the State, including 
the Legislature. The Fathers of the American Constitution lost 
no time in coming to the conclusion that a written Constitution, 
embodying the essentials of individual freedom, was necessary to 
combat the tendency towards arbitrary exercise of power, whether 
it was vested in a monarch or a representative legislature. 
The written Constitution must, accordingly, be beyond the 
purview of the Legislature and must not be alterable by the - 
ordinary process of legislation. 

These lessons in Constitution-making, as stated already, the 
makers of the American federal Constitution had from the 
Constitutions existing in the States"? which entered into the 
federation. 


The concept of a fundamental law was thus very much in 

the air when the French made their Decla- 

he Mh Declaration of ration of the Rights of Man. ‘But’ the 
e Rights of Man eT F P 

(1789). distinct contribution of the French revolu- 


tionaries in the evolution of the doctrine 
of natural law was to transform what was a “harmless maxim” 


for nearly two thousand years into a dyanamite which 
shattered ancient monarchies, as Bryce observes. *! The National 
Assembly of the French people, which met in-1789, and resolved 
“to determine the constitution of the kingdon” was inspired by 
the idea that a formal code, embodying the fundamental princi- 
ples of liberty was necessary to maintain a free society. It 
culminated in the promulgation. in 1791, of the “Declaration of. 
the Rights of Man and Citizen”, which was a definite landmark 
inthe history of Constitution-making. According to Thomas 
Paine, the, Preamble to the Declaration portrays “the solemn 
and majestic spectacle of a nation opening its commission under 
the auspices of its creator to establish a sovernment. 94> te 5k 
The Declaration of the Rights of Man was indeed followed | 

by the making of the first written Cor ti- 

tution for France in 1791, which ushered _ 
in an age of experimentation in Constitu © 
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French _Céhnstitutions 
-~ of 1791-1958. 
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tion-making, quite c 
> am € COT A > > = - 
Thus. one Bovibeteetion was st ka e e a 
Sask 8? dk he vear< 1793 as replaced by another in quick suc 
aca he pn 1793, 1795, 1800, 1815, 1848,5* 1875, 1946," 
anc 58.5" thus acquiring f ~ > e : 
A cit en ee ee France the epithet of being the 
atory of constitutional experiments’. 
The nineteen ~e - saw p 
Ee Eirg Loe ith century saw the adoption of a written Con- 
= i n 9 Peggy all leading countries of Europe, such às 
Sweden : SDR Q12 N may ¢ eh 
(1815) Saree R 537 (1812), Norway (1814), Netherlands 
> zo. = cium (183 ). Liberia (1847), Switzerland (1848, 
874), Denmark (1849), Prussia (1850), Luxembourg (1868). * : 
Thus emerged the concept of a written Constitution as an 
eS organic instrument whic z i 
ides ae a eee ah ae oe nen hich establishes the 
Constitution as a limita- : cipal organs of the State, defines their 
thon. powers and thus becomes the source of 
es their authority and respective jurisdictions 
or relationship infer se as well as a shield against the assumption 
of arbitrary power. That it was intended as an instrument of 
limitation of governmental power" is evident from the testimony 
of i aes Paine, as to what he understood to be a Constitution 
in 1792, ie., shortly after the American Constitution was built: 
; “A Constitution is a thing antecedent to a Government, and a Governnrent 
is only the creature of a Constitution. The Constitution of a country is not the 
act of its Government, but of the people constituting a Government”.*® 
e 


The two World Wars and the lessons derived from them 
have given further impetus to Constitution-making in numerous 
countries, such as Russia (1918, 1936), Poland (1933), Rumania 
(1938), China (1931), Turkey (1928), Afghanistan (1931), 
Siam (1932); Eire (1937), Japan (1946), Italy (1947), Burma 
(1948) and countries of the British Commonwealth, one after 


another. 
To-day, England is the only country still having an un- 
written Constitution, in the better known 


= ti- e - - -. 
The unwritten Consti orld. A. close analysis of the situation ın 


tution of England, the W : : 
only specimen of its kind England will, however, reveal that it does 


iis not negative the substance of limited gov- 
ernment. The English people do acknowledge that there are 
certain “ancient liberties” of the subject which even a legally 
omnipotent Parliament should not violate. In fact, as we have 
already seen, the English people have, from time to time, 
embodied some of these ancient liberties in the form pf written 
imtstruments, such as the Magna Carta, the Bill of Rights, the 


- Act of Settlement, as constituting some principles which were, 
but no effective 


more or less, fundamental in the body politic: ) 
attempt has so far been made to codify them in the shape of a 
written Constitution to limit the powers of the representative — 
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But even in the absence of a written Constitution, there . 
have been instances since 1450 when an English Court ot law 
has acted upon the supposition that there were certain funda- 
mental principles which could not be violated by any authority. 
It is indeed interesting to find that long before Coke asserted 
his power to annul an Act of Parliament, on the ground that it 
was against ‘common reason and justice’, in 1450° and 1506,°* 
the Court of Common Please invalidated two Acts of Parlia- 
ment-on the ground that they sought to override the law of the 
@hurch, which Parliament was at that time not competent to do, 
—for.instance, to make the King a parson,—that power belonging 
exclusively to the Pope. 

Though, since the decision in Lee v. Bude & Torrington 

Ry. Co.,°* English Courts have never 
Bld ee A tunda” asserted the right to annul a statute, the 
English Constitution. absence of a written Constitution has not 
stood in the way of English Judges, for 
better justice, to appeal to “the fundamental principles of the 


constitution”, e.g., by Pratt. C.J., to ban a ‘general warrant for 
search and seizure’ in Wéilkes’s case’? 


In Campbell v. Hall,8* Lord Mansfield C.J., asserted that 
the power of the Crown to legislate by proclamation in respect 
ofa conquered or ceded colony was subordinate to the authority 
of Parliament and that, accordingly, he could not make any law 
by proclamation which offended against ‘fundamental principles’ 
e.g., that “he cannot exempt an inhabitant from that dominion (of 
Parliament), as for instance, from the laws of trade, or from 


the power of Parliament, or give him privileges exclusive of his 
other subjects.” : 


Jurists, on the other hand, have been striving since the 
earliest days, in discovering the basic Principles which Lomake 
spirit” of the British Constitution 
Parliament must respect. The more important of these basic 
Principles may be formulated. as follows: 682828 ©... 

(i) Noman is above the law car Cen ET 

(ii) Judges must be independent.7,°7 | get 
_ (iii) Rights of the individual must be balanced with the 
interests of national security and PPE E RE 
subject to the latter, there must | SRA 
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MITED GOVERNMENT AND JUDICIAL REVIEW 
ae EAE ee Saas 
ie EWA; ‘There can be no taxation without the authority of an 
Act passed by such representative Legislature. This was asserted 
"am the modern case of Bowles v. Bank of England®*> the observa- 
‘tions m which illustrate the value of the Bill of Rights as a 
constitutional document in England: s; 
an rere ee the Bill of Rights, it was finally settled that there could be 
no taxation in this country except under authority of an Act of Parliament, The 
Bill of Rights still remains unrepealed, and no practice or custom, however 
prolonged. and however acquiesced in on the part of the subject, can be relied 
on by the Crown as justifying any infringement of its provisions. It follows 
that. with regard to the powers of the Crown to levy taxation, no resolution 
either of the Committee for Ways and Means er of the House itself ñas any 







legal effect whatever. .... it would be strange to find them relied on as justifying 
the Crown in levying a tax before such tax is actually imposed by Act of Parlia- 
ed 7 


But the success of the English people in averting absolut- 
ism without a written Constitution is due not to a consciousness 
that there are certain principles which should be inviolable but 
to the political genius of the inhabitants of the British Isles, 
which has not thrived on other soils, including England’s own 
colonies. England is a small country with comparatively 
simpler problems which have so far been solved successfully by 
sharply divided political alternatives offered by a two-party 
system. The fear of being displaced by the Opposition has, in 
the main, sérved as anm effective check upon arbitrary government 
by the party in power which wields the Executive and the 
I .egislature under the Parliamentary system. ‘The position has 
thus been summed up by Lord Wright in Liversidge v. 
Anderson :* 

“In the constitution of this country there are no guaranteed rights. The 
safeguard of British liberty is in the good sense of the pecple and in the system 
of representative and responsible government which has been evolved.” 


A more potent reason for the success of the British system 
lies in the fact that there have so far been no serious threats 
from any majority party to assume absolute power by suppress- 
ing its political opponents, which-it is within their reach legally 
to do. | ; 

As an American expert on Constitutionalism7™® has 
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= ....-.the_true—reason—why England; probably the most constitutional of 
T modern European nations, has also remained the only one whose constitution has 
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was a break in the continuity of English history by the exeçution 
of Charles I in 1649 and an attempt was made to codify the 
essential principles of constitutional government by adopting 
the Instrument of Government of 1653, which we have already 
noticed (p. 76, ante). 

A similar break was caused by the abdication of James II 
aš a result of the “‘bloodless Revolution” of 1688. ‘This break 
also similarly led to a move for codifying the essentials of British 
liberty, but the movement ended only in a partial codification 
in-the form of the Bill of Rights, which did not attempt to lay 
down ‘the form of government but rested content with writing 
down in the form of a statute such of the rights of the subject 
which were considered to be indispensable at that time. No 
question of limiting the powers of Parliament could also arise 
because the triumph of Parliament in the age-long struggle 
against monarchical absolutism was for the time being regarded 
as a panacea for the grievances of the people of England. 


Curiously, another occasion has presented itself almost at 
the time when these Lectures are being prepared, not only be- 
cause the Wilson Government had assumed office with a very 
narrow majority but also because problems 
have become more complex than in the days 
of Bagehot or Dicey, such as threats of separatism from Wales 
or Scotland or the need for emergency legislation under frequent 
Wars. Since it is not possible to reproduce the entire text of a 
leader in the Times of September 21, 1968, we must be contented 
with only a portion thereof :7? 

““_.....Britain has in any case to reconsider her constitutional arrange- 


New trends in England. 


We should also look at the problem of constitutional safeguards. The 
potential power of the State to oppress its own citizens is greater mow than it 
has even been in the past and is still growing rapidly. It is no longer reasonable 
to assume that we can do without formal safeguards... ...British liberty may be 
safe in time of peace but may not be so safe if there were a prolonged local war 
in Europe or in the Middle East...... 

The two main acts which might be passed by a right-wing or a left-wing 
party which wanted to established one-party rule would be to govern by decree 
and to expand the life of Parliament. These were in fact the acts quite legi- 
timately taken during the last war, and the combination of emergency legislation 
with the suspension of general elections created the effective equivalent of a 
one-party State under the Coalition Government. Similar actions might again 
be taken, using war not so much as a reason but rather as a pretext...... 

2 The reform should probably also include a limitation on the Prime vinter s 
power to dissolve in order to make more unlikely the successful mainpulation of- 
the economy for electoral ends, which won the 1959 election for Mr. MacMillan, 
or the choice of a temporarily favourable moment in the opinion polls, which 
-won the 1965 election for Mr. Wilson. A new Constitution should perkaps also — 
_ include provision for a constitutional court, though not with a range of revision 
anything like as extensive as that of the Supreme Court of the United States. 


i At agai the Queen has to papanie the Bo pe ee ae in deciding Tn i 
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Sa sae resor whether her Government is acting constitutionally, and she can only 
way oe "intervene at the risk of hep own position and future. © 
= Seo ‘The British do not like thinking about constitution and like all other people 


End it difficult to agree on proposals’ fer constitutional reform. Our present 
: Constitution has the advantage of flexibility and traditional acceptance but in 
its present form it has also the disadvantage that we suffer from what mgght be 
termed temporary autocracy. Too much power ts centralised in Westminister, 
and of that power, too much is centralised in the Prime Minister, who is subject 
to few restrictions on his freedom of action so long as he can maintain the support 
ef his own party. The existence of general elections, of a free press and television 
and of free judges and of free law still makes this a democratic system of govern- 
ment and in many ways an admirable one. = 

But there is an urgent necd to change some parts of our constitutton amd these 
reforms ought to include stronger safeguards for the liberties we possess and a 
greater opportunity for local and national democratic action”. 


It cannot be overlooked that this time the urge has been not 
merely to bind down the Executive but also the Legislature. The 
eventual fall of the Wilson Ministry has, however, rendered 
abortive the move for Constitution-making in England on this 
occasion as on previous occasions. 


The demand for imposing some limitation on Parliamentary 
absolutism, in England, has come not from laymen alone. In 
his Hamlyn Lectures in 1950, one of the eminent Kjng’s 
Counsel*? observed— 


“It is perhaps not good for the health of a political community that the acts 
of the Legislature should be allowed to prevail over fundamental moral and 
ethical principles. Nor is it good that the people of any teaim should (even in 
theory) be without any constitutional guarantee of fundamental human rights. 
In the Foreign Cfiice Draft of an International Bill of Human Rights issued in 
1947, it is explained that proposals that the provisions of the Bill of Rights should 

_ be embodied in the constitutions of States parties to the Bill, or otherwise conse- 
crated by constitutional ‘guarantees, are not practicable for all countries. ‘Some 
countries, like the United Kingdom, have no rigid constitution and, as a matter 
of internal law, it is not possible to surround any provision with any special 
constitutional guarantee. ..... Therefore, the legal provisions which safeguard 
human rights can only have as-their special safeguard the solemn Internattonal 
obligations undertaken in this Bill together with the firm foundation which these 
principles have in the deepest convictions of Parliament and the people’. 
It is, you may think, a little odd that the people who gave to the world the 
l inheritance of the Common Law should be compelled to rely upon a Declaration 
oe OR, ‘Convention of International Law for the sajeguarding of thetr fundamental 
‘ipa Rae eee One way or another it is essential that these rights shall be safe- 
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j | tts study of the 
\s.Il have just shown, Lord McDermo } 
pdk demand had been belied in 1968 by the eben ete 
of England*! making a demand for adopting ‘formal’ and co arn 
tutional’ safeguards for the liberty of the citizens agai 
Parliamentary aggression. 


: The conclusion that one may draw from the foregoing 
instances is that even in England, the concept of limited states 
ment is bound to raise its head if at any time Parliament see re 

- to carry into practice its legal omnipotence and make the people 


: 53°45 i 
smart under a ‘tyranny of the majority”. 


Be that as it may, since the adoption in 1767 of the American 
Constitution, which is known as the mother of written Consti- 
tutions,—the world has come to realise that it is better to embody 
in an organic law the fruits of the common law, i.e., the indis- 
pensable rights, as limitations upon the organs of the State 
rather then to leave them to the mercy of a Parliamentary 
majority for the time being. The most striking feature is that 
the new Republican members of the Commonwealth, which have 
emerged out of the British Empire itself, have invariably 


adopted written Constitutions’® with limitations upon legislative 
power." 


- The motive forces which have led to the adoption of written 
Constitutions in different parts of the world have not, of course, 
been uniform.** In some cases, it has been the result of a revolu- 
tion, such as in France in 1789; in others it has been necessitated 
by a separation of some territory from a colonial empire, as in 
the case of the United States and India: there have been other 
cases where hitherto separate units of political bodies have 
united to form a federal union, as in Canada or Australia. ‘The 
© a new start by the adoption of a 
w set up of ernment, as in 
Germany after 1918 or in apan otic Gernumte after World | 
of opti np -e 
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_ But in all these cases, the object and 
written Constitution have been the same, nai 
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ares ‘That our Constitution, too, was formed with the same object 
ae not a matter of inference but was so declared by its architects. 
Thus, in rejecting a proposal that all parts of the Constitution 
should be amendable by* the Legislature by a bare majority, 
Dr. Ambedkar observed :*? 5 


“The Constitution is a fundamental document. .. .. .the purpose of a Consti- 
tution is not merely to create the organs of the State but to limit their authority, 
because if no limitation was imposed upon the atthority of the organs, there will 
be complete tyranny and complete oppression’ *1 


Being the source of the law-making body as of the 
Constitution embodies Other organs of government set up” by 
the superior will of the the Constitution, the Constitution thus be- 


people as distinguished comes the fundamental law of the land, 


delegates or representa- Superior to all other laws.** It is the same 
a concept of a superior law which started 
with a superhuman source at the infancy of political society 
that has been transmuted into the world of realities in the shape 
of a document drafted by men. But though the source of this 
higher law is no longer mystic, it still commands that superior 
- Sancity of ‘natural law’ because it has been ordained by the 
people themselves,** as the Preamble of the Constitutions of 
the United and of India expressly declare. As the American 
Supreme Court has expressed it, the Legislature created by the 
Constitution can exercise only those powers with which it h&s 

been endowed 
“to be exerted on behalf of the people in the manner and with the effect the 


Constitution ordains. The Congress cannot invoke the sovereign power of the 
people to override their will as thus declared’’.* 


It is curious to note that even after the embodiment of the 
higher law in the form of a written Constitution, the doctrine 
of a higher law necessarily limiting all political authority, and, 
particularly the Legislature, which otherwise might have been 
omnipotent, persisted in the United States through the early 
judicial pronouncements. Mark the observations of Chase j.** 


in 1795: 

“I cannot subscribe to the omnipotence of a State Legislature, or that it 
is absolute and without control; although its authority should mot be expressly 
restrained by the Constitution, or fundamental law of the State. __._.. The people 

| of the United States erected their Constitution, or forms of government, to 

==- establish justice, to promote the general welfare, to secure the blessings of liberty; 
‘and .to protect their persons and property from violence. The purposes ‘for 

-> ore which men enter into society will determine the nature and terms-of the sociai 
sets dbs compact; and as they are the foundation of the legislative power, they will 
) _ decide what are the proper objects of it ene There are certain vital principles 
is ae in our es Republican governments, which will determine and over-rule an 
ee appari t and flagrant abuse of legislative power; as to authorise manifest injustice 
—. es by oe Stiv itive law; or to take away that security for personal ‘liberty, or — 
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the Legislature (for I cannot call it a law) contrary to the great first principles 
7 of the social pens É cannot be considered a rightful exeTcise of legislative 


when done, was in violation of no existing law pe? weer 
a Judge in his own cause; or a law that takes property from A and gives it to B; 
if is against all reason and justice, for a people to entrust a Legislature with such 
powers; and, therefore, it cannot be presumed that they have done it”’.85 


Even Chief Justice Marshall once posed whether “the nature 
of society and of government does not prescribe some limits to 
` she legislative power”, e.g., that “the property of an individual, 
fairly and honestly acquired”, may not be seized “without 
compensation”. or 

It was this assumption of an inherent ‘natural law’ limita- 
tion, besides the Constitution, which lay at the root of the appeal 
to the ‘spirit of the Constitution’ in interpreting the provisions 
of the American Constitution, in the early days of its working. 
The crux of this assumption is that 

““_____ewen in cases where there is no direct command of the Constitution 
which applies, there may nevertheless be restrictions of so fundamental a nature 
that they cannot be transgressed, although not expressed in so many words in the 

Constitution’’.** 


But in course of time, it has been established in the United 
ot contest States that a statute made by the Legis- 
imitations are to 
drawn from the provi lature cannot annulled by the Courts on 
sions of the Constitution the ground that it is opposed to the ‘spirit 
nd not f 
. rom its spit =f the Constitution’ - it can be annulled only 
if it is repugnant to the express prohibitions or limitations 
imposed by the Constitution and those which follow by necessary 
implication from the express provisions,** or the words used by 
ota the Constitution. In other words, the 
Pra Court has no general power to annul a 
statute because it is, in its opinion, unconstitutional.” Where the 
constitutionality of a statute is challenged, all that the Court has — 


to do is— 
nny lay: Clie article of thé Comitet witch: de Saeta ellie aneeueenel 


which: is cielo and to duide ee eee cA 


Its delicate and difficult office is to ascertain and declare whether the le 
is im accordance with, or in contravention of, sat PNE S 
and, having done that, its duty ends™.91 F oe 
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The same view was taken, and right 
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Under the American Constitution, an appeal to something 
ow Sa outside the text of the written Constitutiqn 
i : has sometimes been necessary owing to the 
physical impossibility of incorporating in the Constitution a 
solution to all contingencies that are bound to arise in course,of 
time but were not envisaged by the makers of the Constitution. 
Any such need, however, diminishes under a Constitution, such.as 
that of India, which is elaborate and detailed. 


There is hardly any room for speculation as to the powers 
of our Legislatures, in particular, in view of the express provi- 
sion in Art. 245(1). On the one hand, no assertion of “any 
absolute sovereignty or legal omnipotence of the Legislature can 
lie in the face of the express reservation that the power of 
Parliament or a State Legislature to make laws is ‘subject to 
the provisions of this Constitution’, so that if any of the manda- 
tory provisions of the Constitution is transgressed by a law 
made by any of the Legislatures, it is liable to be struck down as 
void, by the Court.** On the other hand, plenary power of legis- 
lation is vested in the Legislature by using the generic expression 
‘make laws’,®* so that this plenary power cannot be fettered by 
anything outside the Constitution.*”° 
| When we say that a written Constitution is intended to 
constitute a limitation upon the Legislature, we mean legal 
limitations which are enforceable in the Courts, because, as I 
have said at the outset, limited government includes, as its neces- 
sary concomitant, Judicial Review, which means that if the 
limitations imposed by the Constitution are transgressed by the 
Legislature, the Courts will invalidate such offending laws. 


From this standpoint, the ideal Constitution would, of 
course, be one which contains only justiciable or legally enforce- 
able provisions; but the family of Constitutions to-day does not 
present any uniform product of this type and even the Constitu- 
tion of the U.S.A. contains mandates which-are not justiciable. 
A query into non-justiciable provisions, accordingly, becomes 
necessary in order to give a correct idea about a written Consti- 
ate as an instrument of limited government. 

In the United States, some questions, though arising out 
sea dianjistcable consti- of the Constitution, have been held by the 
d Courts to Dë ‘politica? or non-justiciable in 

nature. - . : 
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constitutional provision is to be found in the political forum.°* 
The doctrine was thus explained in Colegrove v. Greene :*° 

“The Constitution has many commands that are not enforceable by Courts 
because they clearly fall outside the conditions and purposes that circumscribe 
_ judicial action... .The Constitution has left the performance of many duties 
in our Gov eerie tal scheme to depend on the fidelity of the executive and legisla- 
tive action and, ultimately, on the vigilance of the people in exercising their 
political nghts’’.9¢ 


As I have said, the doctrine of ‘political question’ does not 

-say that the sanction of the particular provision which relates 
to such question is of any lesser order than the mandatory and 
justiciable provisions; it is only said that the Court will exclude 
such matter from its jurisdiction altogether. It is also to be 
noted that the earlier view about some such provisions relating 
to their justiciability has been changed by later decisions of the 
American Supreme Court. Let us take the example of the 

‘apportionment’ provision in Art. I, s. 2 (3), of the Constitution 

of the U. S. A. which says 


“Representatives. ..... shall be apportioned among the several States which 
may be included within this Union, according to .their Numbers”. 





In Colegrove v. Greene, ® it was held that though this pro- 
vision imposed a mandatory duty upon Congress toʻapportion, 
the Courts were powerless to enforce this duty. “If Congress 
failed in exercising its power...... the remedy ultimately lies 
with the people’’.°* The result was the same, it was held, if 
Congress passed a law of apportionment but the apportionment 
was not according to number, as required by the constitutional 
provision. The Courts could not either invalidate such law or 
restrain or annul the election founded upon such law. 


It is interesting to note that the Supreme Court has, in 
later cases, held that if a State, in the exercise of its power 
relating to election so alters the boundaries of the constituencies 
or the like that it results in discrimination against the Negroes, 
there would be a violation of the federal constitutional guarantee 
of equal protection and due process, and, in such cases, the Court 
may invalidate such State statute and also invalidate the resultant 
election, even though it had held, in connection with Congres- 
sional legislation, that legislative apportionment was a ‘politic iticaF 
question.’” 


“Another political question, according to the Aia 
Supreme Court, is raised by Art. IV (4) which enjoins the U nite ‘ee $ 
States “to guarantee to ME a of m Union a = Rep md 
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offering Federal guarantee to a State against oneta violence 
aS been similarly held tô be non-justiciable.** z 


The entire subject of amendment of the Constitution, under 
Art. V has, similarly, been held to be non -justiciable, in the 
United States.”?” We shall deal with this question, separately, 
in another lecture. 


à a 

Though there is no express provision in the Indian Constitu- 
Kg tion to attract the American doctrine of 
‘political questions’, as such, a large number 

of constitutional provisions have been excluded from judicial 
“review or justiciability either by some provisions of the Consti- 
tution itself or by judicial pronouncements founded on like 


considerations as to the nature of the questions’®® involved: 


I. Firstly, there are certain matters which are -explicitly 
made non-justiciable by the provisions of our Constitution 
because in their nature, they are not capable of being enforced 
by a court of law. 


Foremost amongst these non-justicible provisions of the 
Constitution of India must be mentioned 
Directive Principles do the Directive Principles included in Part IV, 
not constitute legal limi- ; i 
tations. be a precedent for which the makers of our 
Constitution found in the Constitution of 
Eire. Though, as I have shown, historically the concept óf a 
written Constitution was evolved in order to limit governmental 
(including legislative) power, there is no agreed formula as to 
what matters should be included in a written Constitution. 
There are Constitutions which include matters which may be 
left to ordinary legislation,*** while there are some others which 
include certain ideals or objectives to be pursued by the State, 
which operate as moral, not legal, limitations. 


Thus, Art. 45 of the Constitution of Eire, 1937 contain Ly 
. certain ‘Directive Principles of - Statens 
Policy’, which “fare intended for the eT ee 2 


Eire (1937). 


guidance of the Oireachtas” (i.e., the Legislature), but they a 
non-justiciable as it is expressly stated in the Articles that __ 


Ei “The application of those principles in the making of laws shall be the care 
p of the Oireachtas exclusively, and shall not be cognisable by any court Bats 
of the provisions of this Constitution”. eet 


ell 


staal Eire emselt had imbibed the idea of incorporatir 
nme a Zig ata justiciable mandates from the ~ Repu 1bl 
tiie t mine. o:-ccce ) Constitufion of Spain. of .1932. ~ 
of the: 1945 Constitution of Spain (eg. | © 
prov ap of Ch. IIT) on ee 
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Since the Nehru Report of 1928, it was definitely asserted 
ae i by our nationalist leaders that the future 
; Constitution of India should include a 
guarantee of Fundamental Rights. But it is obvious that all the 
rights which they pleaded for in the Nehru Report of 1928 or 
in the subsequent Resolutions of Congress could not possibly be 
embodied in the form of justiciable Fundamental Rights. For 
instance, the Nehru Report had included in its Chapter VII, 
dealing with ‘Fundamental Rights’, item xvii, which was: 


- “Parliament shall make suitable laws for the maintenance of health and 
fitness for work of all citizens, securing of a living wage for every worker, the 
protection of motherhood, welfare of children, and the economic consequences 
of old age, infirmity and unemployment’. 


Similarly, some of the items grouped together under the 
caption ‘Labour’ in the Congress Resolution of 1933 on ‘Funda- 
mental Rights’ could not be enforced in a Court of law, e.g. 


“2(a). The organisation of economic life must conform to the principles of 
justice, to the end that it may secure a decent standard of living”. 


The way out was pointed out by the Sapru Committee, which 
reported in 1945. It suggested that the rights of the individual 
should be divided into two categories- uSp and non- 
justiciable, in these words— 

© ..in the peculiar circumstances of India...... the riders of funda- 

+ mental rights is necessary not only for giving assurances and guarantees to the 

minorities but also for prescribing a standard of conduct for the legislatures, 
Govetnment and the courts’. The real difficulty will be in dividing fundamental 
rights into two classes: (1) justiciable and (2) non-justiciable. ..... This task 
cannot obviously be undertaken by us. It will be for the Constitution-making 
Body first to settle the lst of fundamental rights and then to undertake the 
division of fundamental rights into justiciable and non-justiciable. .-.-... a 


For the purpose of drafting the Constitution, the Consti- 
tuent Assembly, by its resolution of 24-1-47,'" appointed an 
Advisory Committee. The Sub-Committee on Fundamental 


Rights constituted by the Advisory Committee recommended to 
the Advisory Committee’*”* that 


“the list of fundamental rights should be prepared in two parts, the first part | 6: 


consisting of rights enforceable by appropriate legal process and the second 
a r ne a 
country”. ; 


The Advisory Committee, scare. aniio its I 
in two parts—(a) the first Report oe Epa usticiable | 
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Committee, and Part IV, containing the ‘Directive Principles of 
State Policy’, is modelled on the non-justiciable ‘fundamerfial 
principles of government’ recommended in the Supplementary 
Report of the Advisory Committee. 


I shall presently show that the inclusion of the Directives 
in our Constitution have not been entirely fruitless nor produc; 
tive of friction as Prof. Wheare supposed, in the following 
words ss 
“If the Constitution is to be taken seriously, the interpretation and fulfilment 
of these general objects of policy will raise great difficulties for Courts and for 
Legislatures, and these difficulties will bring the Constitution, the Courts, dnd the 
legislatures into conflict and disrepute.:....” 


The legalistic approach that our Supreme Court initially took 
towards the Directive Principles would indeed have supported 
the criticism of foreign scholars that these non-justiciable 
‘homilies’ were of no use in a legal document. The Court said 
that the Directives had no legal value unless they were imple- 
mented by legislation;'®® that in case of a conflict between a 
Fundamental right and a Directive, the latter must give way in 
2 court of law'®® and that a Court cannot declare any law as 


t- 


void on the ground that it contravenes any of the Directive 
Principles.*”* 

But later decisions have acknowledged that a Court of daw 
need not altogether pin up Part IV in the copy of the Constitution 
it uses. In a subsequent Lecture, I shall show how the Supreme 
Court has made use of the import of the Directives in interpreting 
other provisions of the Constitution*®’* and what further use 
they are capable of being used by the Courts in ushering in a 
Welfare State and installing a progressive society, without fric- 
tion. In the present context, it would suffice to note that, per se, 
the Directives contained in Part IV of our Constitution do not 
constitute legal limitations upon the State and that a Court of 
law cannot annul either an executive or a legislative act on the 
ground that it contravenes the import of any of these Directives 


because Art. 37 says— 
. “The provisions contained in this Part shall not be enforceable by any court.” 


Besides the Directives contained in Part IV, there are certain 
other Directives addressed to the State in other Parts of the 
Cénstitution. Those Directives are also non-justiciable. These 


gare— = i 
(a) Art. 350A enjoins every State and every local authority 
within the State to provide adequate facili- 








Directives contained utes ties. TOE instruction in the mother-tongue at ž 
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belonging to linguistic minority gro r 
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(b) Art. 351 enjoins the Union to promote the spread of 
the Hindi language and to develop it so that it may serve as a 
medium of expression of all the elements of the composite culture 
of India. 

.(c) Art. 335 enjoins that the claims of the members of the 
Scheduled Castes and the Scheduled Tribes shall be taken into 
consideration, consistently with the maintenance of efficiency of 
administration in the making of appointments to services and 
posts in connection with the affairs of the Union or of a State. 

: It is on enabling provision”? and, therefore, the State cannot 


be. legally compelled to make any reservation in this behalf. 


II. Let us now turn to other matters the justiciability of 
which is expressly barred by our Constitu- 
py adicial inquiry barreg tion, presumably because the makers of the 
y certain provisions of à i ` 
the Constitution of India. Constitution considered such matters to be 
non-justiciable or political in nature: 

A. Art. 71(1) vests, in general terms, exclusive jurisdiction 
in the Supreme Court to decide “all doubts and disputes arising 
out of or in connection with the election of a President or Vice- 
President”. The mode of election of the President is laid down in 
Art. 54, in imperative terms: 

“The President skall be elected by the members of an electoral college consist- 
ime oj— 
- a (a) the elected members of both Houses of Parliament; and 
(b) the elected members of the Legislative Assemblies of the States.” 


Prima facie, it would seem from the foregoing provision 
that any election which is held before the electoral college, as 
aforesaid, is completely constituted by holding elections to the 
two Houses of Parliament as well as the Legislative Assemblies 
of all the States in the Union would be invalid and that the matter 
is justiciable under Art. 71(1). At the general election of 1957, 
while the election from all territorial constituencies was held 
during the winter of 1956-7, it could not be held in the Union 
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him of his right to vote.**® This question was avoided by the 
Supreme Court on the finding that the jurisdiction of the Suprême 
e Court, under Art. 71(1) would arise only after the entire process 
of ‘election’ of the President was completed, so that no dispute 
as to the Presidential election could be raised before the Supreme 
Court at any stage prior to the declaration of the result of such 
election. =? : 


The foregoing decision of the Supreme Court would not, 
however, avert the election of a President being challenged on 
the ground of any defect in the constitution of the electoral 
college referred to in Art. 54. Perhaps it would cause a greater 
embarrassment if such a challenge is made after the result of an 
election to this high office is declared than before the election is 
actually held. In order to prevent such litigation, the Constitu- 
tion has been amended by the Constitution (Eleventh Amend- : 
ment) Act, 1961, inserting cl. (4) to Art. 71"! as follows: 

“The election of a person as President or Vice-President shall not be called 
Art. 71 (4). in question on the ground of the existence of any 


vacancy for whatever reason among the members 
of the electoral college electing him.” 


Art. 71(4), thus, introduces a partial non-justiciability of a 
Presidential or Vuice-Presidential election, so far as the one 
specified ground is concerned. 


There are other grounds of attack specified by the law 
governing such election.**” 


B. It is now judicially settled that, normally, the President 
of India shall act according to the advice tendered by his Council 
of Ministers,*** by reason of cl. (1) of Art. 74(1), which says— 


_ “There shall be a Council of Ministers. ..... to aid and advise the President 
in the exercise of his functions.” 


But it would have been contrary to the basic principles of 

SEEN the Cabinet system of government if the 

serene (Ons Ministerial Judiciary had the power to annul an act of 

| the President on the ground that the 

President did not consult the Council of Ministers before taking 

such action or acted contrary to the advice tendered by the 
Ministers. Cl. (2) of Art. 74, therefore, provides that— 


ae “The question whether any, and if so what, advice was tendered by Ministers 
= 7 tothe President shall not be inquired into in any Court. 
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into the relationship between the Governor and his Council of 
Mmisters, is to be found in cl. (3) of Art. 163. 


The bar of jurisdiction of the Courts, in Art. 74(2) or 
163(3), is, in fact, a codification of the principles underlying 
Cabinet government in England: 


5 Historically as well as legally, all executive powers under 
the English Constitution are vested in the Crown and the 
Ministers are nothing but ‘confidential servants’ of the Crown.*** 
The function of the Cabinet being thus merely advisory, courts 
of law cannot have anything to do with what advice, if any, 
was tendered by the Cabinet or any individual member thereof, 
or whether the Crown took their advice at all. This principle 
prevails under our Constitution notwithstanding the requirement 
of ‘aid and advise’ in Art. 74, because the executive power of 
the Union is vested in the President and that of a State in the 
Governor [Arts. 53(1); 154(1)] and he is empowered to exercise 
that power ‘directly or through officers subordinate to him’, and 
ministers have been held to be ‘officers subordinate to’ the 
President or Governor, as the case may be, in the same manner 
under the Constitution’’*® as under the Government of India 
Acts."*® It follows that a court of law cannot declare an executive 
act, properly authenticated under Art. 77 or 166, to be invalid 
on the ground that the Council of Ministers were not consulted 
or that the President or Governor acted contrary to the advice 
tendered by them. 


Secondly, one of the essential principles of the Cabinet 
system is ‘unanimity’ of decision inasmuch as the Cabinet or 
Council of Ministers, as a body, is responsible to the Legislature. 
Hence, individual Ministers are not allowed, except with the 
permission of the Prime Minister and the Sovereign, to disclose 
any difference of opinion in the Cabinet, except after resignation. 
Courts of law, and, for the matter of that the public, are not ~ 
therefore interested as to what advice might have been tendered _ 
by a Minister individually, as distinguished from that of the ae 
Council of Ministers, tendered through the Prime Minister. “gee 


C. The executive power of the Union pd vented inek 
Arts. 7(2), 166(2). President and that of a State being vest 
y in the Governor, all cutive | 
— for these executive heads to per J erio nally "execute each and — 
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’ Due authentication in the manner specified thus bars judicial 


~ > 
Gnquiry as to whether such order or instrument is an order of 


the President or Governor, though a challenge to the validity of 
the instrument on any other ground would not be precluded.*?* 


D. Cl. (2) of Arts. 100 and 189 bar the jurisdiction of 
the courts to invalidate the proceedings of a House of the 
Legislature on the ground— 


(i) that there was a vacancy in the mewibership of the 
Legislature at the relevant time; or . 


(11) that a disqualified person had sat in the House, voted 
or otherwise took part in the relevant proceedings. 


Art. 100(2) thus says— 


“Either House of Parliament shall have power to act notwithstanding any 

Arts. 100 (2). 189 (2)- vacancy in the membership thereof, and any pro- 

Vaonnty i ahnt ceedings in Parliament shall be valid notwithstanding 

2 that it is discovered subsequently that some person 

who was not entitled so to do sat or voted or otherwise took part in the pro- 
ceedings.” 

Though in the case of Vinod Kumar,""* the Supreme Court 
did not define the ambit of the term ‘vacancy’ in a statute having 
a comparable provision, the observations of the Court indicate 
that it refers to a vacancy arising after a House of the Legislature 
has been duly constituted. It would not cure a ‘vacancy’ caused 
by the fact that the House or any part thereof has not been duly 
constituted according to the Constitution or any law governing 
the matter. 

There is no doubt that the question raised in this case’? was 
one affecting the constitution of the Legislative Assembly of 
the Part C State of Himachal Pradesh which was created by 
uniting the #erritory of the old State of Himachal Pradesh with 
that of Bilaspur, by the Himachal Pradesh and Bilaspur (New 
State) Act, 1954. The old State of Himachal Pradesh had 
already a Legislative Assembly, in accordance with the provisions 
of the Government of Part C States Act, 1951. As to the 
„Legislative Assembly of the new State, it was provided in the 
~ Act of 1954, inter alia, that the sitting members of the old 
Legislative Assembly “would be deemed .to have been elected 
“to the Legislative Assembly” of the new State. The question 
iets whether these sitting members of the old Assembly could 
wart. in the new Assembly, without any other formality, 






fc E stance, a declaration under s. 74 of the Representation of 
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be a body different from the Legislative Assembly of the old 
State of Himachal Pradesh; , 


(b) held that the ‘deeming’ provision in the-Act of 1954 -~ 
[s. 15(1)] merely dispensed with a fresh election so far as the 
sitting members of the old Assembly were concerned, but did 
not dispense with other formalities which should follow under 
the law after an election is held, such as a declaration unde 
c. 74 of the Representation of the People Act, 1951; l 


(c) held, further, that the notification of the Governor that 
“he second session, 1954, of the Himachal Pradesh Legislative 
Assembly will commence...... ” indicated that he purported to 
summon the old Assembly which had one session prior to the 
notification for the second session and not the new Assembly 

to be set up under the Act of 1954. 


The last ground was a vital one, because by reason of the 
creation of the new State of Himachal Pradesh by the Act of 
1954, the Legislative Assembly of the old State had ceased to 
exist and could not, therefore, be summoned to have its ‘second 
session’. On this point, one might refer to the Federal Court 
case of Umayal Achi.*** In that case it was held that when 
Burma was separated from India by the Government of India 
(Commencement and Transitory Provisions) Order, 1936, the 
members for Burma ceased to sit in the Indian Legislature but, 
for the matter of that, the Indian Legislature did not become 
a different Legislature, but continued to be the old Legislature, 
without the members for Burma. A similar conclusion could 
not be arrived at in Vinod Kumar's case," inasmuch as a new 
-legal entirely was created, namely, a new State of Himachal 
Pradesh, with the merger of other territory, and the Legislative 
Assembly of the new State could not but be regarded a8 a different 
Legislature. In such a case, it could not be contended that any 
defect in the composition of the new I.egislature would be cured 
by a ‘vacancy’ provision, such as that contained in Art..100(2) 
or 189(2). = is Beg 


<. E. The two clauses of Arts. 122 and 212 exclude the 
jurisdiction of the courts over matters relating to the internal — 
working of the Legislatures, even though they might Hne = 
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2 eee LIMITED GOVERNMENT AND JUDICIAL REVIEW 
hee proposition embodied in the foregoing clause follows 
the English decision in Bradlaugh v. Gossett,” that each Hotise 

- of Parliament has the exclusive jurisdiction to settle and regulate 
its Own procedure and that what is said or done within the walls 
of Parliament cannot be inquired into in a court of law. 


e 


But since this proposition has been codified in the Indian 
Constitution, its interpretation will depend upon the precise 
language used and many of the doubts and disputes that are 
likely to arise in this context in England or in the U.S.A. would. 
be obviated if the language used in the foregoing provision ís 
not overlooked. Courts, in India have, therefore, rightly inter- 
preted the exclusionary clause strictly, having regard to the two 
expressions ‘proceedings’ and ‘irregularity of procedure’. 


A. Tt is to be noted, firstly, that the immunity conferred 
by the Clause is confined to the validity of ‘proceedings’ of the 
Fegislature. If the matter is carried beyond the stage of pro- 
ceedings, and a statute is passed by the Legislature, the Clause 
cannot bar the jurisdiction of the Courts to question the validity 
of the statute on the ground that some mandatory provision of 
the Constitution has been violated in enacting the statute, by 
reason of which it may be said that the statute so passed is no 
law at all. Hence, the question still remains whether a statute 
may be annulled on the ground that it has been passed in violation 
of some provision of the Constitution which is merely procedural 
in nature. The answer seems to be in the negative because it 
would involve a pronouncement that the proceedings which 
culminated in the passing of the statute were invalid for some 
defect in procedure. It would follow that a Court, in India, 
would not be competent to invalidate a statute on the ground— 


( a) that it was passed without a quorum,’”° as required by 
Cl. (3) of Art. 100, the matter relating to quorum having been 
left to the Chairman or Speaker, under (4) of that article: or 


(b) that it was passed without a majority of votes, as 
required by Art. 100(1), where the Speaker has endorsed on a 
Bill that it has been duly passed,?*! for, our Supreme Court has 
adopted the English principle that “the certificate of the Speaker 
= is conclusiye on the point that the Bill was passed by the - 
= Legislature”; or : 
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constitutes a condition precedent to the exercise of the power™** 
or where the proceedings are unconstitutional.** 


Even in England, where Parliament is not fettered by any 
constitutional limitation, it has been acknowledged that a court of 
law can interfere where the procedtre adopted by Parliament goes 
„to the root of its composition or competence as a Legislature, 
“e.g., where it seeks to alter the law'*** or to impose a tax'™b by a 
mere resolution of either House, without a bill passed by the 
_concurrence of the three ‘estates’, namely, the Crown, the House 
“of Commons and the House of Lords: except in so far as statutory 
exceptions, in this behalf, have been subsequently introduced by 
the Provisional Collection of Taxes Act, 1913 and the Parha- 
ment Acts, 1911 and 1949.'*°’c 


The position becomes more obvious in relation to countries 
where the powers of the Legislature are limited by a written 
Constitution: 

(i) A leading decision on the point is that of the Federal 
Court of India, relating to the provision in s. 41(1) of the 
Government of India Act, 1935, which was similar to Art. 122(1) 
of the Constitution.*** In this case, Zafrullah Khan, Bree a Bs TES 
opinion observed— 

“I am unable to accept the contention that the Court is debarred from 


a investigating whether a piece of legislation, 
Umayachal v. Lakshmi. which appears on the face of it to have been 
agreed to by both Chambers........ and to have received the assent of 
the Governor-General, was or was not validly enacted by reason of any alleged 
lack of power or capacity in one or both Chambers to function effectively. The 
line of argument summarised above does not raise a mere matter of procedure 
regulating proceedings in either Chamber of the Legislature. It calls in question 
the very capacity of the Legislature to function. The determination of the question 
raised does not depend upon a construction of the Rules of Business or Standing 
Orders of the Chambers but upon the interpretation of and the effect to be given 
to the provisions of the Constitution Act from which the Eégislanine derives its aS, 
power to legislate’ 12% seta SS is | 


(ii) Some other precedents are available from other lands: 

(a) S. 7A of the New South Wales Constitution Act, 1902 
provided that no bill abolishing the 1 3 
Kap FAE S. W) v- lative Council or repealing s. 7A show 

= presented for the royal asoni ntil 
“Been approved by a majority of electors voting on 
to them to be made in ances wish, the ; sec 
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- ha jae submitted to a referendum. The Privy Council affirmed 
“the order and further held that the Bill would not be a valid 
Act even if it received the Governor’s assent, because the Legis- 
lature had no power to make such a law except in conformity 
with s. ZA of the Constitution Act.*~* 

(b) A case from South Africa, Harris v. Minister of the 
Interior,’*°¢ affirms the proposition asserted 
by Jatrulla Khan, J., just mentioned. In 
this case it was contended that in the 
Trethowan case’** the Legislature of SeN South Wales was, 
in 1930, a non-sovereign Legislature, 
cramping provisions of the Colonial Laws V alidity Act, 1865, 
—so that it could not override the provision in s. 7A of the New 
South Wales Constitution Act, 1902, which was a statute of the 
British Parliament; but that by the time the South African 
Parliament passed the Separate Representation of Voters Act, 
1951, the South African Parliament had become a sovereign 
Legislature in view of the provisions of the Statute of West- 
minister, 1931 by which the Colonial Laws Validity Act had been 
repealed in relation to South Africa. 


But the contention that because of the Statute of West- 
minister and the Status of the Union Act, 1934, passed by the 
South African Parliament in exercise of its new status and 
powers, it could override the limitation imposed by s. 35 of the 
South Africa Act, 1909 (which was an Act of the British Parlia- 
ment, laying down the Constitution for South Africa), was turned 
down by the South African Court of Appeal,?*® and its reasoning 
was affirmed in a later case.'** 


S. 35 of the South Africa Act, 1909 provided, inter alia, 
that a law to disqualify certain coloured people of their right 
of franchise would not be valid unless passed (a) at a joint 
session of the two Houses of the South African Parliament and 
(b) with a special majority, i.e., two-thirds of the membership 
of both Houses. The two Houses, sitting separately, passed the 
Separate Representation of Voters Act, 1951, by a simple 
majority in either House. But the Act, so passed, received the 
Governor-General’s assent and became enrolled as a statute of 
the Union. It was held by the Court of Appeal that this Act 





Harris v. Alinister of 
Interior. 





T 1951 sought to disqualify coloured voters and came within 









the purview of s. 35 of the Constitution Act, and that, since the 
__ Šonstitutional requirement in s. 35 was not complied with, the 
Act of 1951 was invalid notwithstanding the assent of the 
Da ernor-General. 225 The Court of Appeal further held that 
ee R vision in s. 35 of the Constitution Act, though proce- 
_ dural in a-sense, was a constitutional limitation upon the South 
_ African Parlian ent; it could. not do Te: agamerallg = 
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which, the Constitution said, could be done only in a joint session 
of’ both Houses. (b) Even though the powers of the South 
African Parliament were no longer ‘fettered by the Colonial Laws 
Validity Act, it did not become a sovereign legislature in the 
English sense but remained subordinate to the Constitution Act 
which was the ‘higher law’ of the country (by which the Union 
Parliament itself has been created), so long as no other Constitu- 
tion was validly adopted, or the constitutional provision in bar, 
such as s. 35 itself, was not amended.’~* In a country having 
a-written Constitution, the Legislature would not be completely 
sovereign, though the State may be. 


Referring to an earlier decision,” the Court of Appeal also 
brought out the distinction between a mere procedural provision 
and a provision in the nature of a constitutional limitation, in 
these words: 

_.each House of Parliament is free to prescribe its own rules with 
respect to the order and conduct of its business and proceedings and...... into 
the due observance of such rules this court is not competent to enquire, but that 
this court is competent to enquire whether, regard being had to the provisions 
of section 35, an Act of Parliament has been validly passed. To hold otherwise, 
would mean that courts of law would be powerless to protect the rights of indtvt 
duals which were specially protected in the constitution of this country”.126 


(c) The conclusions arrived at in the South African case 
receive support from the recent decision 
Feika oe of the Privy Council in a case from 
Ceylon. l 


S. 29 (4) of the Ceylon Constitution Order in Council 
provides that no bill for amendment of this Order should be 
presented for royal assent unless it is endorsed with the Speaker’s 
certificate that the bill has been passed by a vote of not less than 
two-thirds of the members of the House of Representatives. 
Held, that a bill which, on a proper construction, constituted an 
amendment of the Constitution Order and yet did not bear the 
Speaker’s endorsement that it had received a two-thirds majority 
vote, was a nullity. 


Repelling the contention that the defect was sodiy procedural, 
the Privy Council observed that the Speaker’s certificate was 


a condition of the power of the Legislature to amend the Consti- 


tution Order and not a matter of procedure: 
< _a legislature has no power to ignore the conditions of law-making that 


are imposed by the instrument which itself regulates its power to make law 3 
This restriction exists independently of the question whether a legislature in 
SOvereign.--.... The proposition which is not acceptable is beer Jope iss 
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LİMİTED GOVERNMENT AND JUDICIAL REVIEW 





ees "The foregoing decisions establish the proposition-that even 
i where some provision of a written Constitution may purport 
- to lay down the procedure for the enactment of a law, it may 
not be excluded from judicial review by a provision such as 
Art. 100(2), 122(1) or 212(1) of the Constitution of India, 
if such procedural provision seeks to impose a limitation or 
condition upon the power of the Legislature to enact a law of 
the relevant subject-matter. 


A relevant question which should be dealt with in this context 
is, how tar a Speaker’s certificate or endorsement that a Bill 
has been ‘passed’ would preclude judicial review as to whether 
the Bill so passed complied with the special procedure which might 
have been provided by the Constitution as a condition for the 
passing of that Bill. 

On this point, at the outset I should mention a very 
recent decision of the Privy Council, in a case from Sierra 
Leone.™® S. 43(3) of the Constitution of Sierra Leone provides 
that a bill for an Act of Parliament to alter any of the provisions 
of the Constitution— 

“shall not be passed by the House of Representatives in any session unless 


at the final vote thereon in that session it is supported by the votes of not less 
than two-thirds of all the members of the House.” 


Act no. 12 of 1962 sought to amend the provisions of the 
Constitution relating to citizenship. The validity of the Act was 
challenged on the ground that it had not been passed by the 
special majority required by s. 43(3) of the Constitution. The 
endorsement of the Clerk of the House of Representatives on 
Act no. 12 was merely that “the Bill had been passed” and did 
not mention that it had been passed by the votes of not less than 
two-thirds of all the members of the House. The Privy Council 
upheld the validity of th€ Act, acting on a presumption of regu- 
-Jarity arising from the simple endorsement that the Bill had been 
‘passed’: 

“It is recorded by the Clerk of the House of Representatives that the Bull 
was passed. There is no basis for any suggestion that the Bill was not popes 
passed or for supposing that a procedural requirement was forgotten or ignor 

(a) So far as Ẹngland is concerned, a distinction has to ke 

je `. made between cases under the statutory 
SaN '* provisions of the Parliament Aft, 1911 and 
EP outside those statutory provisions: ; 


4i) S. 3-of the Parliament Act, 1911 says that 


oe “Any certificate of the Speaker of the House of Commons given under this 
- Act shall be Onenna. for all purposes, and Siet not be questioned in any court 
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refused by the House of Lords for the second time, it may become 
law with the royal assent, without the consent of the Lords and 
in such a case, the Speaker has to endorse on the Bill that “the , 
provisions of this section have been duly complied with”. 


„It is clear from above statutory provision that in such cases, 
the Court shall have no jurisdiction to go behind the Speaker’ S 
€ertificate to inquire where there has been any irregularity in 
the passage of the Bill. 


(ii) The provisions in the Parliament Act, 1911 have, how- 
ever, a limited application and outside those provisions the 
common law will apply. The modern practice as to the passage 
of Bills is that after a Bill is passed by the two Houses and 
receives the royal assent the fact of such assent with its date, 
is endorsed on two copies of the Bill printed on vellum and signed 
by the Clerk of the Parliaments. One of these two copies is 
maintained on the parliamentary roll and kept in the custody 
of the Clerk of the Parliaments as the authentic text of the 
Statute so passed. 


There is one judicial decision**' which, though it relates to 
private legislation, is regarded as authoritative also in relation 
to a Public Bill: 

“All that a Court of Justice can do is to look at the parliamentary roll; if 
from that it should appear that a Bill has passed both Houses and received the 
royal assent, no court of justice can inquire into the mode in which it was intro- 
duced into Parliament, nor into what was done previous to its introduction, or 
what passed in Parliament during its progress in ifs various stages through. both 
Houses”.131 : 


The consensus of modern opinion is that once a Bill has 
got its place in the Rolls of Parliament, duly signed by the Clerk. 
of the Parliaments, no court can go into the question whether 
or not the prescribed forms have been followed in passing the 
Bill.*** It has been said, thus, that the Courts will not inquire 
whether the votes were correctly counted*** or whether the royal 
assent was obtained erroneously or even fraudulently.*** As late 
as 1941, Viscount Simon, in the Privy Council has observed?**— 

“It is not open to the court to go behind what has been enacted by the 
legislature, and to inquire how the enactment came to be made, whether it arose 


out of incorrect information, or, indeed, an actual deception by someone on whom 
reliance was placed by it a 


- In view of the eee decisions, Hood Phillips. goes“ to 
the extent of holding that even where there is a statutory requires bee 
ment that a special majority is required for some apt bong 
“Courts would not concern themselves” with the tion 
whether a statute has passed with that specified m once the 
Be assent has been obtained and spdoriedi 
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relation to countries having written Constitutions which require 
a Special majority for certain purposes,'”® e.g., under Art. 368 0f 
the Constitution of India, in view of the Privy Council decision 
from Ceylon and the South African cases, citéd earlier (pp. 100-1, 
ante). And once it is held that the Court can examine whether 
the Bill was passed by the special majority required by the 
Constitution, a Speaker’s certificate to the effect merely that the 
Bill was ‘passed’ may not preclude the Court from further inquiry 
whether the passage was by a special majority, for, according 
to the Ceylon decision, which was not cited in the case from 
Sierra Leone,’*® passage by an ordinary majority, in such eases, 
would be a nullity. 


(b) In the U.S.A., though the principle that the ‘enrolment’ 
Us A of a bill, with the assent of the President, 
is final, so far as the Courts are concerned, 
there are not many Supreme Court decisions on the point and 
decisions of State Courts differ on the application of this principle 
in various situations. Field v. Clark,1°* was a case of omission 
from the enrolled bill of a section alleged to have been passed 
by Congress. The Court rejected the contention, refusing to go 
behind the enrolled text, and to look into the journals of the 
Houses for the purpose. It was observed—‘“the enrolled act 
carries the solemn assurance of both Houses, through their 
presiding officers, and of the executive, that the bill has passed” 
(pp. 671-2, ibid). At the same time, the Supreme Court observed 
that the Court must enforce the constitutional provisions relating 
to the passage of laws (p. 670) and that a bill does not become 
a law if not in fact passed by Congress (p. 669): 

“In view of the express requirements of the Constitution [Art. I, s. 6(2)], 
there is no authority in the presiding officers of the House of Representatives 
and the Senate to attest their signatures, nor in the President to approve, nor in 
the Secretary of State to receive and cause to be published, as a legislative act, 
any bill not passed by Congress.” 


It would seem from the foregoing observation that where 
the allegation is that the enrolled text is of a bill which was not 
passed by the Legislature, in whole or in part, the American 
Supreme Court would look into the Journals to verify the allega- 
tion and invalidate the statute if the allegation be proved. ‘The 
constitutional provision of the United States Constitution, in 
Ast. I, s. 6(2) is— 2 


“Every Bill which shall have passed the House of Representatives and the 
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_ Senate, shall, before it become a law, be presented to the President of the United 
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The Minnesota Supreme Court has held™" that in view of 
the constitutional requirement that a Bill can become a law ônly 
if passed by the Legislature “the legislative journals may be 
examined to ascertain whether the law has been passed in accord- 
ance with constitutional requirements” and that “a material. 
variance between the bill passed by the legislature and that 
approved by the governor invalidates. the entire enactment” 


(c) Since the provision in Arts. 111 and 200 of our Consti- 


India. tution are similar, the interpretation should 
Arts. 111, 200. not differ from that in the Minnesota cases, 
just reterred to. Art. i eu 





“When a Bill Aas been passed by the Houses of Parliament, it shall be 
presented to the President... .._” 


An application of the foregoing principles would lead to the 
conclusion that the following provisions of the Indian Constitu- 
tion, relating to the Legislature, would be justiciable: 


(i) Where a Bill or an amendment to a Bill seeks to effect 
any of the changes in the territory of a State 
as specified in cls. (a)-(e) of Art. 3, it is 
obligatory for the President to refer that Bill or amendment to 
the Legislature of the State to be affected; if that is not done, 
the Bill or amendment is liable to be struck down by the court. 
The Proviso to Art. 3 which requires such reference is a juris- 
dictional and not procedural provision.***4 


(ii) Art. 31(3) and the second Proviso to Art. -200 : 

Att: 31 (3) require the Governor to reserve certain 
; : Bills for the consideration of the President. 
A breach of this obligation by the Governor would invalidate a 
State Act which may have been passed with the assent of the 
Governor,*** without the assent of the President; for, the reser- 
vation and the assent of the President, as required by these 
Articles, are conditions precedent to the validity of such legisla- 
tion and not matters of procedure only. TECA 


Of course, the Supreme Court has held that when the p 
President has assented to an amending Act under Art. E £ 
his assent to the parent Act may be presumed.?*° This an Pes 
-sion’®® is, however, to be read with the following caution: —— 

(a) In the case before the Supreme Court, the question | of oe 
lack of reservation or of assent of the President to hae aren <= 
Act had not” been raised before the High Court ae! re Wi 
no ) materials on Sas point before the Supr me Court and tt 


Proviso to Art. 3. 
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(bd) ihe Pgecision of the Andhra Pradesh High Court in 
idars’ case’ having been referred to but not overrułed by 
the Supreme Court™™? would lead to the conclusion that the 
'Gapreme Court affirmed the view that the requirement in 
Art. 31 (3) was a condition precedent to the validity,of the 
legislation. Hence, if the parent Act is a post-Constitution 
legislation to which Art. 31 (3) was attracted, the subsequent 
reservation of an amending Act would not cure the invalidity, 
ab initio, of the parent Act, for violation of Art. 31 (3). 


But a recital of assent by the President may raise a presump- 
tion of reservation by the Governor." 


(i1) Arts. 107 (5) and 196 (5) lay down that Bills which 
are pending in either House of the Legislature shall lapse on 
a dissolution of the popular House 


If the President or Governor gives assent to a Bill, which, 

Arts. 107 (5), 6 (5). UPÔN a true construction of the foregoing 

provisions of the Constitution, appears to 

the Court to have lapsed, the Court can strike down the statute, 

notwithstanding the assent of the President or Governor, on the 
ground that the lapsed Bill was a nullity.**? 


(iv) It would follow from the observations in the two 
‘Avex Sins. Supreme Court cases just cited,’** that the 
question relating to the reservation of a 

State Bill by the Governor for the consideration of the Presi- 
` dent, under Art. 200, as well as the powers of the President, on 

such reservation, under Art. 201, are justiciable questions. ‘The 

courts may, “accordingly, nullify a State Act on the grounds, 





(a) That there was no Bill ‘pending’ when the Governor 
exercised his power of reservation. 


(b) That there was no Bill ‘passed’ by the State Legisla- 2 

ture, upon which the powers under Arts. 200-1 could be exer- =e 

wae ; 5, ns That the Governor did not reserve a Bill coming under | 
the 2nd Proviso to Art. 200, namely, a Bill which endangers j = 
ees constitutional position of the High Court. 3 
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Speaker, when the Bill was certified as ‘passed by the Speaker ;1*° 
or the certificate as to a Bill being a Money Bill under Art. 
199 (4), having been endorsed by the Deputy Speaker or other >” 
member acting as presiding officer for the time being, instead of 
by the Speaker.**® 

But the matter would be justiciable if such non- 
cOmpliance causes lack of jurisdiction of the ma cenreberr to pro- 
ceed in the matter.*** 


>- C. Even though the proceedings of a House of the Legis- 
E lature may be regular according to the 

Constitutionality of rules 7 ; : 
air inate Miter TIREN Rules governing its procedure, they may 
208(1), justiciable. be liable to challenge on a radical ground, 
namely, that the Rules made in this behalf 


[ Arts. 118 (1); 208 (1)] are themselves unconstitutional. 


In the U.S.A., it has been held that notwithstanding rule- 
making power being vested in each House of Congress, by Art. 
I, s. 5 (2), courts may invalidate a rule or a proceeding of the 
House governed by it on the ground that the Rules violates a 
fundamental right or other constitutional restraint’** or other 
private right.*** 


This principle of constitutional limitation upon the rule- 
making power of Parliament has been adopted expressly in 
Arts. 118 (1) and 208 (1) of our Constitution, by making the 
power ‘subject to the provisions of this Constitution’. Hence, in 
India, the constitutionality of a Rule made by a Legislature may 
be challenged in a writ proceeding on the ground of contravention 
„not only of the fundamental rights**** but also of any ones 
mandatory provision of the Constitution.**” 


An interesting question arose before the Allahabad High 
-Court as to whether the provision of Art. 183 (c) of the Cons- 
titution was violated by a rule of the U.P. Legislative Council 
which required that, in addition to the requirements laid down 
in Art. 183 (c) for passing a resolution for the removal of a 

Chairman, it must have the leave of the Council before the 
_resolution could be moved. The two conditions specified in z 
Arts. 90 (c), 94 (c) and 183 (c) are—(a) that no such resolution __ 
‘shall be moved unless at least fourteen days’ notice oe Se 
given of the intention to move the repolo and (b) th such 

resolution shall be passed aos by * ajority of al 
members of the Council”. The Allahabad 
thai p= G) the relevant Article of the © 
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| Eo F uting to such resolution and that the require- 
ag of obtaining the leave was only a procedural requirement. 


It is difficult to agree with the foregoing conclusion arrived 
at by the Allahabad High Court. When the relevant Article 
mentions the conditions both for moving and passing - -such 
resolution, the Legislature cannot, by making rules, impose an 
additional condition, because its rule-making power is ‘subjett 
to the provisions of the Constitution’. Whether the relevant 
Article creates any right in a member of the Legislature who 
seeks to move such resolution is not relevant in this context. 
An additional condition for moving the resolution canfiot be 
said to be a mere matter of procedure. Nor can it be said to 
be an imdispensable procedural requirement when the Council 
of States could do without such requirement.**' As to the 
nature of the additional requirement, I need only reiterate what 
I said in my Commentary and which did not find favour with 
the Allahabad High Court: 
“When the Constitution itself provides that the Speaker and the Deputy 
Speaker can be removed by a resolution which complies with two specified 
_conditions, the House can hardly impose another fetter upon the constitutional 
provision for removal of the presiding officer of the House itself. The rule in 
question does not simply lay down the procedure for the passing of the resolution, 
it imposes a condition in excess of the constitutional condition, non-compliance 
with which leads to a failure of the resolution which is authorised by the 
Constitution.” 
Cl. (2) is complementary to cl. (1) of these articles. Cl. 
(2) of Arts. 122 and 212 bars judicial proceedings, against any 
person presiding over a House of the Legislature and exercising 
powers under the Constitution for regulating procedure or the 
conduct of business-or for maintaining order in such Legislature. 


Immunity B dni or The immunity, so far as it goes, is 
pasats member of absolute and is not made subject to any- 
sgia thing else in the Constitution : 


i “No officer or member of Parliament in whom powers are vested by or under 
are this Constitution for regulating procedure or the 
ae E => Arts. 122 (2), 212 (2). conduct of business, or for maintaining order, in 
SK - Parliament shall be subject to the jurisdiction of any court in respect of the 
o exercise by him of those powers.” 
= Tt follows, therefore, that there is no cause of action before 
a court of np even if there is a breach of an absolute prohibition 
Tei tition such as that in Art. 121 or 211'** Sees even 
i Seagal ae aan 121 enim l 
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can be brought against a Speaker or other Presiding Officer 
for having neglected his duty, e.g., by not controlling a member 
who exceeds his freedom"? of speech by violating the prohibi- 
tion in Art. 121 or 211 or making comments on cases pending 
befpre a court, in violation of the Rules of Procedure of the 
House. Nor would any legal relief be available against such 
*presiding officer for having discharged any of his functions (in 
a manner alleged to be illegal) relating to the procedure or the 
conduct of business or maintenance of order in the House, e.g., 


. (i) Suspension of a member or other disciplinary action, 
in pursuance of a resolution of the House.*”* 


(ii) Allowing any particular question*** or Biull*®® to be 
introduced or discussed or passed. 

(iii) A decision, even if erroneous, on a question of “privi- 
lege’ of the House or its members.*™* 

(iv) A decision as to whether the discussion on the address 
of the Governor would come under Art. 176 (2) or as a. dis- 
cussion of an ordinary resolution.*°® 


It may be that the decision of the presiding officer 1s 
patently erroneous (including an erroneous interpretation of 
a statute); but even then the person aggrieved shall have no 
remedy from a court of law. ‘To quote the words of Coleridge, 
C.J. in Bradlaugh v. Gossett," the remedy in such cases is 


‘“by an appeal to the constituencies whom the House of Commons represents.” 


For the same reason, no injunction or writ under Art. 32 or 
226 will issue against a presiding officer of the Legislature to 
prevent him from allowing a Bill to be introduced or paece 
where the defect alleged is merely procedural.**® 


But the jurisdiction of the courts will be excluded only if 
the action or lecision of the presiding officer is confined to the 
three matters specified in Art. 122(2) or 212(2), namely, ‘pro- 
cedure or conduct of business or maintenance of order within 
the House’. If it relates to any matter not covered by these oe 
expressions, the courts would not be debarred from exe 2 
their powers under the general law which Reka have been — 
available but for these Sco Sroveyae of =the. nS- 
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ee Je A Of the House of Commons, for having sold liquor 
= without obtaining a licence under the Licensing Act, on the 
E ound that it was “a matter falling within the ambit of the 
“internal affairs of the House.” No such immunity can be 
claimed in India because contravention of a statute by „the 
Refreshment Department of a House of the Legislature cannot, 
by any stretch of imagination, be said to come within the 
expression ‘proceedings in Parliament’. 
Again, in regulating the proceedings of the Legislature, 


-the presiding officer cannot transgress the limitations imposed” 


by the written Constitution of India. Hence, the Courts *can 
interfere in such cases, even by way of injunction,'”’ 

(1) Where the Rules made by the Legislature to regulate 
procedure or the procedure actually adopted by the Legislature 
contravene fundamental rights or other mandatory provisions 
of the Constitution." ‘This is clear from the express condition 
in Art. 208 (1): “subject to the provisions of this Constitution” 

(ii) If the act done by the presiding officer relates to a 
crime committed within or outside the walls of the House.’ 

(iii) If it relates to a publication made in the -precincts of 
the House but not in any way connected with any proceedings 
in the House.*** 


(iv) If it relates to some act done by a member outside the 
House and not connected with any proceedings in the House.'® 


(v) The Speaker’s determination as to whether a member 
has duly tendered resignation according to the Rules relating 
thereto cannot be questioned by a court.**® But it would not bar 
a proceeding for quo warranto against a member on the ground 
that he has ceased to be a member by reason of resignation, 
under Art. 190 (3) (b). 


(vi) Though the question whether the Speaker has taken 
oath may not be justiciable,“ the question whether he has been 
duly elected in the manner laid down in the Constitution is 
justiciable and a writ of Quo Waranto will lie to challenge his 
right to the office.*** The reason is that an allegation of Jack 
of title or capacity of the Speaker to act cannot be said either 
te be a mere ‘irregularity of procedure’ or related to the pores 

cel yet the Speaker himself to regulate procedure etc. 
ie (vii) The question whether the Deputy Speaker or Deputy 
B- A 90, 94, 179, 183. Chairman has vacated his office om account 
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of the- Legislature itself, e.g., that the composition is in con- 
travention of the provisions of Art. 171."'° 


> 

The most controversial question as to the relationship 

< between the legislature and the courts is 

Se Aaa a whether the courts can, on the ground of 

. violation of fundamental rights, interfere 

with the proceedings of a Legislature or orders of its presiding 

officer in the matter of exercise of the uncodified privileges of 

the Legislature which will continue, under cl. (3) of Art. 105 

or, 194 (as the case may be), so long as the appropriate Legis- 

lature does not enact a law relating to its privileges, in exercise 

of the power, vested in it by Entry 74 of List I and Entry 39 of 
list II, respectively. 


Art. 105 (3), for instance, says— 


“In other respects, the powers, privileges and immunities of each House of 
Parliament, and of the members and the committees of each House, shall be such 
as may from time to time be defined by Parliament by law, and, until so defined, 
shall be those of the House of Commons of the Parliament of the United 
Kingdom, and of its members and committees, at the commencement of this 
Constitution.” 


(A) There is consensus of opinion on the point that if the 
Legislature seeks to make a law relating to privileges after the 
commencement of the Constitution, such law must be subject 
to the fundamental rights guaranteed by Part III of the Cons- 
titution, so that the courts would be in a position to interfere 
with the application of such law as well as orders made in 
exercise of the powers conferred by it, on the ground that the 
fundamental rights of an individual have been affected thereby. _ 
The reasons given for such post-Constitution law being mee 
to the fundamental rights are— Hihi- 


(i) The Legislature, in its legislative cápiehýs He Sate 
coming within the definition of that term in Art. 12. Aen : Z ore 

(ii) When a Legislature makes a law relating | to | ileges 
in exercise of its legislative power conferred by the Constitution, 
such legislation must fall within the ambit of Art. EK Demn 
that provision makes all legislation ‘subject to the pro 1S 
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House of Commons will be available to the Legislatures, 
during this intervening period, by virtue of the provisions in the 
Constitution itself, viz., Art. 105 (3) or 194 (3). That, however, 
is not conclusive to hold, as in Sharma’s case," that the Legisla- 
ture, by a policy of deliberate inaction, can ward off the funda- 
mental rights indefinitely, and turn a transitional provision of 
the Constitution into a permanent one, without any amendment 
of the Constitution. On the other hand, it is no good contend- 
meS that since the I.egislatures have failed to exercise their 
legislative power, the uncodified privileges of the British Parlia-. ` 
ment, as applied to the Indian [L.egislatures, must now be reacdas 
subject to the fundamental rights. 


The situation has been confused by reason of the fact that 
in the subsequent Reference case,***? the Supreme Court has 
abandoned the theory of total exclusion of fundamental rights 
as to the transitory period under cl. (3) of Arts. 105 and 194, 
and has held that even so long as the Legislatures do not make 
laws in exercise of the power conferred by the Constitution, the 
exercise of the uncodified privileges under the aforesaid provi- 
sions shall be subject to the following provisions of the Cons- 
titution : 


(a) Arts. 32 and 226,—assuming that the Legislature, 
when it exercises its privileges affecting an individual, is ‘State’ 
within the meaning of Art. 12. The Supreme Court or a High 
Court is, accordingly, entitled to issue a writ of habeas corpus" 
to release a person arrested or detained in pursuance of the 
orders of a Legislature, where it is satisfied that a fundamental 
right has been infringed. 


(b) Of the fundamental rights, the following have been 
held to be applicable as against orders of a Legislature exercis- 
ing its uncodified privileges: 

(i) Art. 21.5 It was, however, held that the applicabi- 
lity of this Article and the power of the courts to intervene on ` 
the ground of its infringement was to be “confined to cases of 
contempt alleged to have been committed by a citizen who is 
- not a member of the House outside the four walls of the legisla- 
tive. chamber’”’.**® 

(ii) Cls. (1)-(2). of Art. 22. This was held by the Supreme 
Court in the case of Gunupati v. Nafisul,’*7 without, of course, 
any elaborate discussion as to the applicability of- the Article as 
3 t the Legislature. But the attempt in Sharma’ s case"? to 
re the decision in Gunupati’s case*™ as a decision ex conces- 
oni. eo thwarted by the majority in the Reference case 

> question as to the applicability of Art. 22 has, however, — 

| the F - case.*?® saying that it was not 5 
ic e this tid in 7 cases" ae ee 
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If, however, Art. 21 is attracted to protect an outsider 
against the privileges of the Legislature, as held in the Reference 
case,*** there is no apparent reason why Art. 22(1)-(2)- should 
be excluded when the matter comes to the Court for habeas 
corpus under Art. 32 or 226. 


One thing must be pointed out before concluding this topic, 
namely, that the construction of cl. (3) of Art. 105 or 194 has 
been held to be a justiciable question in the Reference case. 


~ But, in the Reference case, ™ following Sharma’s case,*™ 
it has been held that whatever might be said about the applica- 
bility of the other fundamental rights, the fundamental right 
of. a citizen under Art. 19(1)(a) cannot prevail over the 
exercise of the uncodified privileges under cl. (3) of Art. 105 
or 194 because— 


(a) Freedom of speech having been separately mentioned ~~ 
in cl. (1) of Arts. 105 and 194, it must be concluded that the 
makers of the Constitution intended that Art. 19 (1) (a) shall 
not apply at all to the [.egislatures in any contingency and that 
the particular provision in all the clauses of Arts. 105 and 194 
shall prevail over the general provision in Art. 19 (1) (a). | 


(b) Since cl. (3) of Arts. 105 or 194 was not expressly 
made ‘subject to the provisions of the Constitution’, the provi- 
sions in Arts..19 (1) (a) and 105 (3) or 194 (3) must be re- 
conciled with each other by the application of the doctrine of 
harmonious construction, and, on this line of approach too, the 
particular provision iii Arts. 105 and 194 must prevail. | 


Neither of these arguments, it is submitted, are convincing 
and it is well worth pursuing the matter further before the 
Supreme Court, on the following grounds: 


(i) If the rule of harmonious construction By: of general _ 
and particular provisions is to be consistently applied, a law mac le 
by the Legislature codifying its privileges, after the Constitu- | 
tion, would also be immune from the sweep of any of the funda- ot 
mental rights, because, even though there are separate legisla- 
tive provisions in the Legislative lists relating to oe e ei 
power to legislate in that behalf is. in fact, conferred — «ene: e 
first part of cl- (3) of Art. 105 or 194 of the Genin 
The entire subject of privileges having been dealt wit 
particular provisions in Arts. 105, 194, w vate E 
should, on the same line of_reasonin: e tot XC 
the purview of Part III itself, ju 
P supposed to be outside the mi hief of Part case aoe 
(ii) The real reason w gh et to arts of-cl. (3)-0 
105° or 194 should be read as s ct to Art. 1S 
= j T xCE prons: to that provistonedi 
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exception clauses (2) to (6), as has been held by the, Supreme 

urt in several cases.” Privileges of the Legislature are 
not amongst the exceptions enumerated in cl. (2) and that is 
why the exercise of such privileges whether under a codified 
law or under the uncodified privileges authorised by cl. (3) of 
Art. 105 or 194, must be read as subject to Art. 19 (1) (a). 


It this reasoning be sound, it matters little whether the 
words ‘subject to the provisions of the Constitution’ do appear 
or not in cl. (3) of Art. 105 or 194. I should also say that the 
fact that those words appear in cl. (1) of these Articles js no 
reason to suppose that it was intended by the makers of the 
Constitution that the other provisions of the Constitution were = 
intended to be excluded in relation to cl. (3) of Art. 105 or 194. 
In fact, a separate mention of freedom of speech was needed 
in cls. (1)- (2) simply. because it was necessary to introduce 
the complete immunity of the members for having said anything 
within the Legislature. As observed in Sharma’s case,'** the 
words ‘subject to....” in cl. (1) of Art. 105 or 194 had to be 
used to indicate that the freedom of speech of a member within 
the House was of a different nature than the freedom of speech 
of an ordinary citizen under Art. 19 (1) (a), inasmuch as the 
freedom within the House was to be subject to the Rules of 
Procedure made by the Legislature in this behalf, under Art. 
118 or 208. That purpose has nothing to do with the question 
whether and how far the fundamental rights of a citizen outside 
the Legislature can be affected by any restriction imposed by 
the I.egislature in exercise of its privileges. 


In my opinion, this question must be answered in the same 
way whether the Legislature makes a law to this effect or seeks 
to do it by any of its rules or any order issued by its presiding 
officer. That is how, Art. 21 could be held to prevail over 
orders made by a Speaker under Art. 105(3) or 194(3). i 
the Reference case.*** 


F- Art. 255 cures the inwalidity of laws on the ground 
that it was wanting in the previous recommendation or sanc- 
tion of the President or Governor, which is required by a 
number of provisions, for the introduction of Bills relating to 
various subject- matters, e.g., 


==- Art. 3 (b), as to the alteration of area, boundaries etc. of 

° “Art. 255. | States; Art. 117, as to financial Bills; cor- 

eae ___. responding provision in Art. 207, as to 

-State financial Bills; Art. 274 as to Union Bills oies 

ti on in which States are interested; Proviso to Art. 
as to State eaei yaposing R E aE +. on* 
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In all the foregoing cases, the invalidity as to previous 
recommendation or sanction would be cured if the Biull, after it 
is passed, receives the sanction of the President’ or the 
Governor, as provided in Art. 255. Such assent, under Art. 
11L or 200-201 must, however, be to the very Bill which was 
introduced without the previous recommendation or sanction. 
The Supreme Court’** has refused to uphold the extension 


of Art. 255 to cases where a validating Act, with retrospective 
effect, is passed with the assent of the President or Governor, 


"as the case may be. The Court has held'** that, by giving his 


asseht to a subsequent Bill, the President cannot validate, with 
retrospectwe effect, an earlier Act which had failed for want 
of the President’s assent under Art. 255, so as to validate acts 
done under the invalid statute, because it would amount to a 
declaration that non-compliance with Art. 255 was of no con- 
sequence, which is a delaration beyond the competence of the 
President.'** 


G. The two clauses of Art. 329 constitute further bars to 
judicial review. 


It says— Re 
Notwithstanding anything in this Constitu- 
Art. 329. tion - : F r À 

(a) the validity of any law relating to the delimitation of constituencies or 
the allotment of seats to such constituencies, made or purporting to be made 
under article 327 or article 328, shall not be called in question in any court; 

(b) no election to either House of Parhament or to the House or either 
House of the Legislature of a State shall be called in question except by an 
election petition presented to such authority and in such manner as may be 
provided for by or under any law made by the appropriate Legislature. 


(a) Cl. (a) bars judicial review of laws made in exercise 
of the powers conferred by Arts. 327-8, under Entry 72 of 
List I or 37 of List II, e.g., dealing with the manner of holding 
election, preparation of electoral rolls, delimitation of constite= 
encies. The bar under this clause has been enlarged — Sie 
Supreme Court by interpreting the word ‘law’ to include intra 
wires orders passed by the Delimitation’ Commission set up by . 
law made by Parliament.*** Beenie 
AD c. o bars agp campers pte rts 
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on Art. 363. (1) constitutes one major item of non- 
Sisiciable matters under our Constitution. It says— 


“Notwithstanding anything in this Constitution but subject to the provisions 
of article 143, neither the Supreme Court nor any 
Art. 363 (1). other court shall have jurisdiction in any dispute 
arising out of any provisions of a treaty, agreement, covenant, engagement, sanad 
or other similar instrument which was entered into or executed before the com- 
mencement of this Constitution by any Ruler of an Indian State and to which 
the Government of the Dominion of India or any of its predecessor Government 
was a party and which has or has been continued in operation after such com- 
mencement, or in any dispute in respect of any right accruing under or any liability 
or obligation arising out of any of the provisions of this Constitution.relating 
to any such treaty, agreement, covenant, engagement; sanad or other similar 
instrument.” 


Together with this is to be read the Proviso to Art. 131, 
which says— 

“Provided that the said jurisdiction shall not extend to a dispute arising 
out of any treaty, agreement, covenant, engagement, ‘sanad’ or other similar 
instrument which, having been entered into or executed before the commence- 
ment of this Constitution, continues in operation after such commencement, or 
which provides that the said jurisdiction shall not extend to such a dispute.” 


In order to appreciate the import. of these provisions, it 
would be necessary to recount the history of the ‘Indian States’ 
(or the ‘Native States’ as they were popularly called), existing 
¿prior to the Independence of India. 


At the time of the constitutional reforms leading to the 
Government of India Act, 1935, the geographical entity known 


eas India was divided into two parts—British India and the 


Indian States. While British India comprised the 9 Governors’ 
Provinces and some other areas administered by the Govern- 


ment of India itself, the Indian States comprised some 600 


States which were mostly under the personal rule of Rulers or 
_ proprietors. The common feature that distinguished these 600 
‘States or thereabout from British India was that the Indian 
States had not been annexed by the British Crown. So, while 
British India was brought under the direct rule of the Crown 
through its representatives and according to the statutes of 
Parliament and enactments of the Indian Legislatures,—the 
Indian States were allowed to remain under the personal rule 
of their Chiefs and Princes, under the ‘suzerainty’ of the Crown, 


= which was assumed over the entire territory of India when the 


Crown took over authority from the East India Company in 
Baier am 


si The a ia between the Crown and the indian States 
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were responsible for their own internal administration, the 
Crown accepted responsibility for their external relations and 
defence. The Indian States had no international life, and for 
external purposes, they were practically in the same position as _ 
Brxtish India. As regards internal affairs, the policy of the 
British Crown was normally one of non- -interference with the 
*“monarchical rule of the Rulers, but the Crown interfered in 
cases of misrule and maladministration, as well as for giving 
_effect to its international commitments, by virtue of its over- 
riding jurisdiction of ‘paramountcy’. 


“In the Government of India Act, 1935, there was a provi- 
sion for accession of the Indian States to the Indian Federation, 
by signing Instruments of Accession by the Rulers of the States, 
but. this provision was not utilised by the States. On the 
passing of the Indian Independence Act, 1947, the suzerainty 
of the British Crown over the States lapsed fs. 7-€5) “€b)} and 
the Dominion of India was conferred independence, but no 
Suzerain rights were giver to the Dominion of India over the 
States. ; 

But though paramountcy lapsed and the Indian States 
regained their position which they had prior to the assumption 
of suzerainty by the Crown, most of the States soon realised 
that it was no longer possible for them to maintain their 
existence independent of and separate from the rest of the coun- 
try, and that it was in their own interests necessary to accede 
to either of the two Dominions of India and Pakistan. 


Most of the Indian States, accordingly, ‘acceded’ to the 
Dominion of India or Pakistan, by signing Instruments of 
Accession in pursuance of s. 6 ‘of the Government of India 
Act, 1935. A Ruler executed such Instrument of Accession in 
the exercise of his ‘sovereignty’ in and over the State of which 
he was the Ruler. As a result of such Instrument of Accession, 
the Legislature of the Dominion of India got legislative power 
over the Acceding States in respect of three subjects, viz., 
Defence, External Affairs and Communications. The 1 


tive powers of the Rulers in respect of other subjects remained & 


unimpaired. = 
Shortly after the execution of these Instruments of: icce 
sion, some of the States acceding to India for amongst _ 
themselves ‘Unions of States’, broadly on a hep q ania te oe 
executing’ Covenants, to which the Dominion of wisdo. 












han Constitutions of these Unions would be framed by 
“their own Constituent Assemblies, within the framework of the 
- Constitution of India. But this position, it was soon found, 
would lead to unnecessary complications, and, after some dis- 
cussions it was proposed to incorporate these Unions within 
the draft Constitution of India, with such special provisions as 
were necessary in their case, and these provisions of the Draft 
Constitution were readily accepted by these Unions; as a 
result we got the provisions in Part VII of the Constitution, 
applicable to all “Part B States’ in which were included thé 
Unions. | - 





The Government of India ‘guaranteed’ the provisions of 
these Covenants, which included, inter alia, the following pri- 
vileges reserved for the Rulers of the Covenanting States: 


(a) The Rulers of each Covenanting State shall be entitled 
for his ‘Privy Purse’ the sums specified in the Schedule annually, 
from the revenues of the United State formed by the covenant. 


(b) The Ruler of each Covenanting State shall be entitled 
to all the ‘personal privileges, dignities and titles which were 
enjoyed by him immediately before the 15th August, 1947. 


(c) The succession, according to the law and custom to 
the Gaddi of the Covenanting State was guaranteed and, in 
case of any dispute arising in respect thereof, it was to be 
decided by the Council of Rulers in accordance with the opinion 
given by the High Court of the United State. 


Generally speaking, the States in Part B of the First 
Schedule [excepting Jammu and Kashmir, as to which there was 
special provision in Art. 370,] were governed by the provision 
of Part V1 which governed States in Part A, with the follow- 
ing principal differences: 

(a) The Executive head of a State in Part B was called 
‘Rajpramukh’ (instead of Governor) and was allowed such 


allowances as the President may by his order determine [Art. 
238, Ols: (1) and (4) ]. 


(b) While a Governor was a person appointed by the Pre- 
sident [Art. 155], the Rajpramukh was a person recognised as 
such by the President [Art. 366 (21)]. 


ey While a Governor holds office for 5 years, subject to 

the ‘President’ s pleasure [Art. 156], a Rajpramukh was to hold 

e so ae as the President recognised him to be the Raj jpra- 

1 Te per, in question. Subject to such recognition, 

tary [Art. 366 (21)]. 

24 ‘he. perso son: al ehis, and privileges of the ‘Rulers’ of 
es [as defined in Bathe Se P which > were” 
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guaranteed by the pre-Constitution Agreements and Covenants 
were maintained by Arts. 291 and 362. 


(e) Disputes arising out of any treaty, covenant, agree- - 
ment, sanad or other similar instrument entered into prior to 
the Constitution, to which a State in Part B was a party, were 
excluded from the original jurisdiction of the Supreme Court 
[Proviso (i) to Art. 131]. But such disputes may be referred 
to the Supreme Court for its advisory opinion, by the President 
[Art. 143]. 


[et us now turn to Art. 291: 


“Where under any covenant or agreement entered into by the Ruler of any 
Indian State before the commencement of this 
Art. 291. Constitution, the payment of any sums, free of tax, 
has been guaranteed or assured by the Government of the Dominion of India 
to any Ruler of such State as privy purse— 
(a) such sums shall be charged on, and paid out of, the Consolidated Fund 
of India; and 
(b) the sums so paid to any Ruler shall be exempt from all taxes” on 
income.” 


Art. 362 is complementary to Art. 363: 


“In the exercise of the power of Parliament or of the Legislature of a State 
to make laws or in the exercise of the executive 


Art. 362. power of the Union or of a State, due regard shall 
be had to the guarantee or assurance given under any such covenant or agree- 
ment as is referred to in. i ee ee a 


Privileges and dignities of Ruler of an Indian State.” 


Since the foregoing provisions use the expression ‘Ruler - 
of Indian State’, it was necessary to define that expression, ep 
such definition was given in Art. 366 (22), as follows: 


“ Ruler’ in relation to an Indian ‘State means the Prince, Chief or other 


Art. 366 (22). as is referred to in...... article 291 was entered 
Stale aint tied can biaa eae ihe nee tr ae 
State, and includes any person -who for the time being is tecogused by 1 
President as the succestor of such Ruler.” l 2 : 
reps rie a TRE eect aes 


Prior to the integration. of the States on the. eve a i p £ 
Constitution, there was no distinction in the Indian States 
between expenditure on account of- the administration a ad tl the 
private or personal expenses of -Ru — As -absolut 
Sovereigns, they had practi 
from the revenues of their | 
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to cover all the expenses of the Ruler and his family. 
- example, Art. 3 of the Mayurbhanj Merger Agreement 
~a provides— 

“The Maharaja shall with effect from the said day be entitled to receive 
from the revenues of the State arfhually for his privy purse the sum of Rs. 3,27,400 
free of all taxes. This amount is intended to cover all the expenses of the Ruler 
and his family, including expenses on account of his personal staff, maintenance 
of his residences, marriages and other ceremonies, etc., and will neither be 
increased nor reduced for any reason whatsoever. 

The Government of India undertakes that the said sum of Rs. 3,27,400 shall 
be paid to the Maharaja in four equal instalments in advance at the beginning 
of each quarter from the State treasury or at such other treasury as may be 
specified by the Government of India’ 


: Article 291 of the Constitution provides the constitutional 
guarantee for the payment of the sums as Privy Purse fixed by 
the above agreements and Covenants. 


Art. 362 assures against legislative encroachment not only 
the payment of the Privy Purse, just referred to, but also other 
‘personal rights and privileges’ of the Rulers of Indian States 
which were reserved by the pre-Constitution Agreements and 
Covenants to which the Government of India was a party. 


The ‘personal rights and privileges’ were of various kinds. 
including the use of title, such as ‘Raja’, ‘Maharaja’: use of red 
plate in cars; immunity from jurisdiction of Indian Courts, 
e:g under s. 86 of the C. P. Code.'*® 


But the foregoing provisions were engrafted in the Cons- 
titntion of India as a solatium to the Rulers of Indian States 
consenting to surrender their sovereignty and to enter into the 
political structure ushered in by the Constitution.**’ 


The Proviso to Art. 131 and Art. 363 profess to make the 
terms of the Agreements and Covenants non-justiciable, not- 
withstanding all the solemn assurances offered by provisions 
such as Arts. 291 and 362. While the Proviso to Art. 131 bars 
the original jurisdiction of the. Supreme Court in disputes 
arising out of such treaties and agreements, Art. 363 bars the 
| ey age of all Courts in respect of all proceedings thereon. 
“ But, then, the assurances given in Arts. 201 and 362 are 
ISS rances in the written Constitution. Ever since the inaugu- 
ation of the Constitution, therefore, attempts have been made 
var s to assert that D e age) disputes arising out of 
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well as the Executives of the Union and the States under the 
Constitution, the provision does not constitute any legal limitation 
but is in the nature of a directive, as indicated by the words “due 
regard shall be had’.*** Hence, if despite the recommendation 
in Art. 362, Parliament or the Legislature of a State makes 
laws inconsistent with the personal rights or privileges, the 
egislative authority cannot be questioned by the ex-Ruler in any 
( ourt, either as plaintiff or as defendant. The result would be 
jhe same if the violation is made by an executive order.*™ 


<b) The Agreements or Covenants referred to Arts. 291 
and 362 are in the nature of international 
treaties, entered into by sovereign States.*™ 
Like the Instruments of Accession, the Covenants also consti- 
tute ‘Acts of State’. In the result, the guarantees contained 
in these instruments cannot be enforced in a Municipal Court and 
the only sanction behind them is political”? Art. 363 pre- 
serves the political nature of these agreements by ousting the 


jurisdiction of the Courts."*® 


The only sanction behind the constitutional assurances in 
question will be political negotiation between the affected Ruler 
and the President*'*®,’**. who may, of course, consult the Supreme 
Court under Art. 143 (2). 


(c) The guarantee given by the Government of India for 
the payment of Privy Purse was in the nature of a treaty obli- 
gation, not to be enforced by any action in Municipal Courts. 
Though subsequently guaranteed by the Constitution (Art. 
291), the essentially political character of this obligation is 
preserved by Art. 363, so that this obligation cannot be enforced | 
by any Municipal court.***® mt 25 en en 

(d) The recognition of Rulership by the President “is a1 
exercise of political power vested in the President and is 
an instance of purely executive jurisdiction of the Presi 
the words ‘for the time being” indicate that the P: 


Arts. 291, 362. 
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=... not arising at of Sach agreement or COV eaat, “pe: 

The scope of the bar under Art. 363. was raised most 

RS blatantly in the Privy Purse FAET, sub- 

Sie ei ie ee sequently to the delivery of these Lectures. 

It could hardly be passed over while pilot- 

ing the Lectures through the Press, owing to the paramount 

importance of the decision and its serious implications. The 
litigation arose thus: 


Government of India brought the Constitution (Twenty- 
Fourth Amendment) Bill, 1970, in order-to do away with the 
Privy Purse and other privileges of the ex-Rulers, by omitting 
Arts. 291, 362 and the definition of ‘Ruler’ in Art. 366 ( 22%. 
The Bill, however, after having been passed in the House of the 
People, was rejected by the Council of States on 5-970. 
Government was determined to pursue the matter; but instead of 
presenting the Bill again in Parliament, which would involve 
delay, an alternative route for reached the same goal was resorted 
to by issuing an order, purporting to be made by the President 
under Art. 366(22), on 6-9-70, in respect of each of the ex- 
Rulers, revoking the recognition which had been granted in his 
favour by a previous Presidential order under Art. 366(22 
The order dated 6-9-70, which was served on each of the existing 
Indian Rulers, was i" those terms: 


“In exercise of the powers vested in him under Art. 366 (22) of the 
Constitution, the President hereby directs that with effect from the date of this 
order His Highness. .....do cease to be recognised as the Ruler of...... By order 
and in the name of the President, Secretary to the Government of India.” 


The assumption behind this ‘derecognition Order’ is that 
if there be no ‘Ruler’ within the meaning of Art. 366 (22) with 
effect from the date of this new Order, there will be none to 
claim the Privy Purse and other privileges under Arts. 291, 362, 

-and this assumption seems to have been based on an observa- 
tion 238 the Supreme Court in Usmanalis’ case**°— 
Kz if the President refuses to recognise the person by whom the Covenant 


=.= was entered into as the Ruler of the State, he would not be entitled to the 
 amoùnt payable as privy purse under Art. 291.” 


~ As a result of this order, the payment of thé Privy Purse 
‘Sie the privileges were forthwith withheld from all the Rulers. 
~The ge tae of Gwalior and several other Rulers then 
yrought petitions under Art. 32 of the Constitution challenging 
the validity of the impugned order as ultra vires and mala fide. 
Petitions were -heard by a Full Bench of eleven Judges and 

edil four dale of 1 nine star nae ides order a Sa 
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September 6, 1970, challenged here, were illegal and on that account inoperative 
and the petitioners will be entitled to all their pre-existing rights and» privileges 
including the right to privy purses, as if the orders have not been made. eeu 


The main plea of the Respondents was that the Court had 
no jurisdiction to entertain the Petition by reason of Art. 303. 


In dealing with the question involved in the Princes’ case,***4 
“certain propositions, which are hardly controvertible, may be 
formulated at the outset: 


(i) The majority’ is right in holding that there cannot be 
any “Act of State’ or relic of ‘paramountcy’ against the Indian 
Rulérs, who had become Indian citizens under the Constitu- 
tion of India. l 

(ii) Nor can it be contended that the issue involved a 
‘political question’??? in the sense that, in its nature, it was not 
capable of being inquired into by the Courts. The very fact 
that an express provision to oust the jurisdiction of the Courts 
was required (Art. 363) shows that the matter would otherwise 
have been justiciable. 

(iii) The bar of jurisdiction, in the instant case, must, 
therefore, be founded on the express provision in Art. 363. 
But even where there is an absolute bar imposed by any statu- 
tory provision, the bar gives way in two cases—(a) ultra vires 
and (b) mala fides, because in these two cases, it cannot be said 
that the statutory authority has at all exercised that power, 
the jurisdiction to emer into which is denied to the courts. 


The above exceptions are available also when the power 
to be exercised is conferred by the fundamental law as distin- 
guished from an ordinary. statute. On this point, it would be 
enough to quote Gajendragadkar, J., for a unanimous Court, m _ 
Balaji'’s case.” Upholding that the order impugned in that 
case was a fraud on the power conferred by Art. 15 (Go) of the : 
Constitution, his Lordship observed— geen oo 

“An executive action which is patently and ohm ‘sated the limits of the : 
constitutional authority conferred on the State in that behalf — a mas 
being ultra vtres the State's authority. | EE Tyrie a rakes oF | 
| If, on the other hand, the executive action does not patently o 
transgress the authority conferred on it by the Constitution, but the t 
_ 1s covert oF latent, the said action = Stee | frauc 
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Berke n majority preterred to allow the Petition on the ground 
) Of mira vires. Though expressed in different language in the- 
< Majority and the concurring judgments, the reasoning | 
" the finding of ultra vires may be stated thus: 


The power ‘to recognise’ a Ruler under Art. 366 (22) 5S 
conterred only for the purpose of identifying the Rulers as to” 
whom the provisions of the Constitution, such as Art. 291 or 
362, are to apply and not for the purpose of destroying Ruler- 
ship as such, which can be done only by an amendment of the- 
Constitution.*** An order of recognition, once made, can be with- 
drawn only in certain contingencies, say, the death of the retog- 


nised Ruler, but not so as to avoid the constitutional obligation 
under Art. 291. 


In my opinion, the Petition should have been allowed 
alternatively, if not solely, on the ground of mala fides. It is 
striking that though in the Petition the ground of mala fides 


was clearly taken, very few of the 11 Judges entered into that 
ground. 


(a) Speaking for seven Judges, Shah J.7°S declined to 
pronounce any opinion on the plea that “the order was made 
for a collateral purpose”, on the ground that “it was unneces- 
sary” in view of the finding arrived at by the majority judgment 
that the impugned order of the President was ultra vires and, 


also, for the same reason, infringed the fundamental rights of 
the Petitioner under Arts. 19 (1) (f), at and 31.2% 


(b) Mitter J., in the minority,?°° while dismissing the 
Petition, could not help remarking that “the action of the 
President appears to be un justified”. The word ‘unjustified’ — 
could only mean that the power of the President under Art. 
366 (22) had been used ‘improperly’, that is, for a purpose 
= other than what was intended by the Coustittitren: This was © 
enough for upholding the charge of mala fides. Of cot rse, 
Mitter J. had to dismiss the Petition because of his Lordship’s 
_ view that the power to recognise or derecognise a Ruler, u ader — 
ze = Art. 366 (22), also arose out of the Covenants and, theret fore = 


D 


a Rohe was covered by Art. 363 and hence, the bar p S vai 


eee alee the two Judges concurring with the ` an 
ee yatullah, C.J., was definite that “it is well-settle i 1 the at lack 
of bo a ha des unravels every transaction”?! and >t his Lord 
) turnec 1 down, care ee oF oe a in the i ins stant / case fo! 
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power under Art. 366 (22) fer a- purpose which could be 
achieved only by amending the Constitution, an attempt -to do 
which had failed.” 
(ii) The second argument advanced by Hidayatullah, C.J., 
was more untenable: 
> “Further it is not open to me to probe the reasons for a decision by the 
President. To begin with, under Art. 74 (2) the question, whether any and 
° if so, what advice was tendered by the Ministers to the President cannot be 
inquired into by an Court. Again, by Art. 361 (1) the President is not answerable 
to any Court for the exercise and performance of the powers and duties of his 
s oce. .....except in an investigation of a charge under Art. 61. All that is 
saved is ‘that appropriate proceedings against the Government of India can be 
Miken. Therefore, whether the President acted rightly or wrongly in the matter 


may be decided against the Gov ernment of India without questioning the conduct 
of the President. 


Therefore, the only question open is whether the act of the President was 
ulira vires the Constitution.” 

It was overlooked by the learned Chief Justice that the 
immunity under Art. 361 (1) is only a personal immunity of 
the President or Governor. A proceeding would lie against the — 
Government of India, on any ground available under the law 
which makes the impugned order of the President vulnerable, 
without dragging in the President to a court of law as the 
defendant. If the order can be challenged on the ground of ultra 
vires, there is no reason why it cannot be challenged as mala fide, 
as the Supreme Court itself has permitted, in respect of the 
powers conferred by various provisions of the Constitution, such 
as Arts. 174, 213, 311.7°74 

Mala fide, in this context, simply means the use of a cons- 
titutional power for a collateral purpose. ‘There is no charge of 
any misconduct involved in this context, as the learned Chief 
Justice apprehends. Nor is Art. 74 (2) relevant in this context. 

It was not necessary, in this case, to probe into the advice given 

by the Council of Ministers to the President if it appeared, 

ex facie, as held by Hegde, J., that the Government had failed 

to carry through the Constitution (Twenty Fourth Amend- 
ment) Bill to abolish Arts. 291, 362 and 366 (15), (22) and — 
that the impugned Presidential order was issued immediately _ 
thereafter and to achieve the same object, which would not hee; 
comprehended within Art. 366 (22), on its true interpretation.*”* sams 

(d) In my opinion, the observations of Hegde J.» on r on this 
point, are unquestionable: fete RS 

“The impugned orders are also unconstitutional for the reason that the por Bones 

conferred. under Art... 366: (22) meremadu seen ieee eee E 


earlier, power to recognise Rulers was conferred for the urpose - mpler 
some of the provisions of the pee and tn, foe den’ uding k he co 
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ouia no Fio directly. Such an exercise of power is impermissible under 
rt. . 366 (22) Sy If the Constitution or any of its provisions Have ceased to 
at Se Serve the needs of the people, ways must be found to change them but it is 
ss eles Serisi to bye-pass the Constitulion or its provisions” .2°2 
Since the charge of mala fides was explicitly raised in this 
case, one would have expected from the Supreme Court a'pro- 
nouncement as to whether the House of Lords decision in 
Smith v. East Elloe R.D.C.*°* was going to be applied in India 
in the case of a statutory bar to override even a plea of mala 
fide use of power. I have elaborately given my reasons why 
the House of Lords decision should not be applied, in my Com- 
parative Administrative law.*"* Fhe -faet that Hegde J: 
admits the plea notwithstanding the bar in Art. 363 shows that 
his Lordship agrees with the view expressed by me that the 
plea of mala fides cannot be overridden by any statutory or 
constitutional bar to jurisdiction of the courts of law, at least 
im a country governed by constitutional remedies, such as India. 
Ill. There are certain provisions in the Constitution 
which indirectly bar the jurisdiction of the Courts by setting 
up a special tribunal for the determination of certain questions 
and conferring final jurisdiction upon such tribunal. ‘Thus, 
(i1) As regards the decision on questions relating to dis- 
qualifications of members ot the L.egisla- 
tures, the Constitution appears to deal with 
the matter in ditierent ways according as the disqualification 
(a) was one which existed at the time of election of a member 
or (b) has arisen subsequent to the election, owing to same 
intervening circumstances. In the first case, an adverse deci- 
sion would invalidate his election; in the latter case, it would 
unseat him. | 
= (a) Though the marginal notes to Arts. 103 and 192 are 
comprehensive enough to include all questions relating to “‘dis- 
qualifications of members”, the Supreme Court had to construe 
these two Articles as confined. to post-election disqualifica- 
tions,” in view of the words ‘has become’ in cl. (1) of these 
= Articles, and come to the conclusion that these Articles confer 
exclusive jurisdiction upon the President or Governor, acting 
= according to the opinion of the Election Commission (constituted 
ae r Art. 324 (1), to decide any dispute as to whether a member 
wi Te rislature has incurred a disqualification for membership 
ter having pak elected, e.g., by becoming an insolvent?’® or 
- accepted an 1 ‘office of profit’? subsequent to the election. 
disqualification incurred prior to the election 


Ñ Ae 


member, the exclusive forum,*"° since the 


Arts. 108, 192. 
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which an. election petition is to be presented, in the manner 
laid down in Art. 329 (b) of the Constitution. 

(ii) Similar provisions setting up special tribunals or bodies e 
to decide particular matters are to be found 
in Arts. 262 (inter-State waters disputes) ; 
280 (Finance Commission); Art. 290 (adjustment certain 
Expenses ). 


Arts. 262; 280; 290. 


IV. There are certain provisions of 
Powers exercisable on the Constitution which are non-justiciable 


subjective determination = = a 
of Executive head. because the Constitution itself vests the 
- exercise of the relevant power upon the 


subjective determination of the President or Governor, e.g.— 

(i) The Ordinance-making power of the President and a 
(;overnor is vested, by Arts. 123 (1) and 213 (1) of the Consti- 

e tution, in the subjective satisfaction of the Governor “that 
circumstances exist which render it necessary for him to take 
immediate action”. 

It was held by the Privy Council*°* and the Federal 

Coor that, under the similar provišion 
s. 88 (1) of the Government of India Act, 
1935, the Governor was the sole judge of the question whether 
such emergent circumstances existed necessitating the promulga- 
-tion of an Ordinance and that the existence of such necessity 
was not a justiciable matter.™” Thus, an Ordinance cannot be 
challenged on the ground that it was made to circiumvent judicial 
decisions.”!® Nevertheless, there are certain observations in the 
Privy Council and Federal Court decisions?°%-®° and in the 
Supreme Court decision in State of Punjab v. Satyapal*™ which 
suggest that thé question of mala fide use of the power may, in 
certain circumstances, he gone into. Any concrete case when a 
finding of mala ‘fides may he made by the Court is not, however, 
to be found in these decisions. 

If the Ordinance is made at a time when the Legislative 
Assembly or either House in a bicameral Legislature is ‘in 
session’, the Ordinance would be patently ultra vires because 
of the opening words of Arts. 123 (1), 213 (1) which lay down | 
this as an objective condition precedent to the use of the power. 
Hence, if an Ordinance is promulgated without ibd pee Ee 
House in session or before the order of promulgation is ne oe 
the Court must strike the Ordinance down on the ground se" Bes: 

| ultra wires;*'* there is no question of mala = such a case. os x 

. Lhe question raised in Satya Pal’s case™' was- eran -= 

Ordinance may be struck down on the d of Eom la fie 
_hecause the Legislature was prorogued by the- Governor for th B 
sole -purpose of creating the objective ES ion precedent f 
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Arts. 123 (1); 213 (1). 
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we Ea „exercise of his po 








ing Phat “there is ethine : wrong in the Gov ernor proroguing 
the Assembly and the Council with a view to enable him to issue 
an ordinance. > The Supreme Court expressed its unm 
willingness to go so far as to say that mala fides could not under 
any circumstances be inquired into by a court of law, but, 
an examination of the facts, came to the finding that there had 
been no want of good faith on the part of the Governor in the 
particular case. 211 . b 


In Satya Paľs case, the Legislative Assembly had, been 
adjourned by the Speaker for a period of two months when the 
Budget was on its agenda. Drastic consequences would have | 
taken place if the Budget could not be passed before the close = 
of the financial year. Since the Governor had no power to . 
overrule the Speaker’s order of adjournment. he had 
no other alternative than to get rid of the order of 
adjournment by terminating the session by proroguing the 
Assembly. The Governor prorogued the Assembly and passed 
the Regulation of Procedure in Relation to Financial Business 
Ordinance; then resummoned the Assembly before which the 
Budget was placed and passed. The Supreme Court held that, 
in the circumstances, there was nothing mala fide on the part 
of the Governor to promulgate the Ordinance to shorten the 
financial procedure, in exercise of the power under Art. 209, by 
means of an Ordinance. 


(ii) The power of the President to make a reference to the © 
Supreme Court, under Art. 143 (1), is committed to the sub- 
jective determination of the President: 


“If at any time tf appears to the President that a question of law or fact E 
has arisen, or is likely to arise, which is of sah 









Art. 143 (1). a nature and of such public importance ‘tn tM. 
expedient to obtain the opinion of the Supreme Court upon it, he may refer the 


=== question to that Court for consideration and the Court may, after such hearing 
pay as it thinks fit, report to the President its opinion thereon.” $ 3 2 3 
E = It is evident that the propriety of the reference madii 4 
the President in any particular case on the ground bene lege 
‘question raised is not one of public importance or the pur: ey 
e questioned by the Supreme Court,*'* even though Cl. ( 
t. 143 confers a discretion upon the Supreme Court me 
; any. opinion on the question- referred, $ £ € 
tha pais a ‘political’ question, or a question which- 
ateve ita the peenaa the C Const ituti 
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But in this case, an exception has been made by the High 
Courts where mala fides? is alleged. This 
aya (2), Proviso view seems to find support from the deci- 
sion of the Supreme Court?’® that, after 
proceeding under the general procedure prescribed by the Rules 
framed under Art. 309, the President or the Governor cannot 
be allowed to fall back upon the extraordinary power under 
the Proviso to Art. 311 (2). The justification for judicial 
interference in this case is that the exercise of this power affects 
private rights, in which case a mala fide use of the power 
-rendegs it ultra vires the statutory or constitutional provision 
by which the power was conferred and the invididual whose 
rights are affected is entitled to relief from a court of law.***-* 
The Court may also interfere where the function of being 
satisfied has not been exercised by the President or the Governor 
personally,?** so that the order becomes ultra vires. 
(iv) The next question is whether the conditions for the 
exercise of the pows to declare an émer- 
“olay ES gency under Arts. 352(1), 356(1), 360 
exist.” These Articles empower the President to issue -the 
Proclamation of emergency, whenever the President ‘ts satisfied’ 
that the condition referred to in these Articles, respectively, does 
exist. The result is, that though the Constitution lays down that - 
these extraordinary powers may be exercised only upon the 
happening of a particular contingency specified in the Constitu- 
tion, such as a threat to the security of India or its financial 
stability, no Court can inquire into the question whether such 
_condition did exist.°7° The President is not bound to state reasons 
for his satisfaction that such a condition exists,” and even if 
he states any reasons, the sufficiency or propriety thereof cannot 
be questioned by any court.7*". That is a matter to be considered 
by Parliament when the Proclamation is laid before it under — 
Art. 352(2) (b). 356(3) or 360(2), as the case may-be. - - 
In Ghulam Sarwar’s case?™ the Supreme Court left ou fe 
the question whether a Court could interfere with such Pro 
mation on the ground that it was a mala fide exercise of th 
. The power to suspend the fundamental rights ‘neh $ 
a Proclamation of Emergency seems to. have Bad ood >d witi 
in Ghulam Sarwars da. ut the scop 
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eee Similarly a Proclamation under Art. 356 cannot be chal- 

- ténged on the ground that it was made at a time when there 

~ Was a Council of Ministers commanding majority in the lower 
House of the Legislature.?** 


The real reason for exclusion of judicial review, in thts 
case, even on a charge of mala fides is that, having regard to 
the nature of the subject-matter?”* involved, it has been takén 
out of the jurisdiction of the courts and the safeguard against 
any abuse of the power is provided by the Constitution itself 
by requiring that any Proclamation made under of the foré- 
going Articles must be laid before Parliament.*** It follows 
that the further question whether the specified conditions are 
continuing to justify the further continuance of the Proclama- 
tion, at any point of time, would be similarly non-justiciable, 
because the power to revoke a Proclamation is also vested in 
the President, subject to the overall disapproval by Parliament. 
But -the courts may interfere if the Proclamation is not 
revoked or sought to be enforced even though Parliament has 
expressed its disapproval or it is not laid before Parliament 
within the period of two months, as required by Art. 352 (c) 


Broo C3): 


V. ‘There are certain provisions under the Indian Cons- 
titution which are non-justiciable simply because there is no 
legal means provided by the Constitution to enforce them. 


(a) Courts in England, the U.S.A. 
and India: are agreed on the point that 

Some provisions are : ó n 
non-juSticiable because the writ of mandamus is not available to 
æ S o oie means conipel the Legislature to discharge its 
obligation,?** even if that obligation is im- 

posed by a constitutional provision. 


(i) This conclusion emerges from the very nature of the 
functions of the Legislature arid the Judiciary. Though the 
observations in the English case of Bilston Corpn. v. Wolver- 
hampton Corpn.*™ relate to the non-availability of the equitable 
remedy of injunction, they would also explain the reason why 
the Courts are incompetent to compel the Legislature to perform 
its legislative functions: 


“It is the function of a court of law to ascertain the facts and to apply Ú 

those facts as ascertained the established principles of law...... The function 

of Parliament is wholly different. It is to consider public interest, and on that 

«= — bass to give statutory powers to individuals or authorities. .. _. . Questions of policy 

= jin the: broadest sense which have no place in thé consideration of a case in this 
ER ath ai are, if not the only matters, the substantial matters which Parliament has to 
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King’s name to prevent maladministration since ‘by Magna 
Carta the Crown is bound neither to deny justice to anybody, 
nor to delay anybody in obtaining justice.”**° It is, therefore, a 
issued only in respect ministerial duties. It will not also issue 
where the writ will be futile in the result and the body to which 
it is issued is not subordinate to the Court issuing the writ™*" 
Because the only sanction for non-compliance with the preroga- 
tive writ is a proceeding for contempt of court. In England, 
Parliament was regarded as “the highest and greatest court” 
“over which none other can have jurisdiction”.*** Though in 
the U.S.A. or in India, it would not be correct to call the 
Legislature a ‘Court’ in any sense, it is equally true in these 
countries, as in England, that 


if by any means a misgovernment should any way fall upon it, the 
subjects of this kingdom are left without all manner of remedy’’,?%? 


because there are no legal steps™’ at the disposal of the people 
where the Legislature commits a breach the of the trust reposed 
by them in the Legislature. The only sanction left in the people 
is political, namely, to defeat the party in power at the next 
election, as has been explained earlier (p. 89, ante). But that is 
a sanction with which the Courts are not concerned. 


Of course, the Legislature in the U.S.A. or India cannot be 
said to be omnipotent or ‘sovereign’ in the same sense ‘as in 
England wHere Parliament “acknowledges no ‘superior upon 
earth”™? and even an earlier Parliament cannot compel a 
subsequent Parliament to do or not to do anything,” because 
the power of the Legislature in these countries is limited by 
constitutional limitations. Nevertheless, it has been held that 
while the Courts have the power to nullify an Act of the Legis- 
lature which transgresses a constitutional prohibition, because 
such an Act would be no law at all,*** there is no means at the 
command of the Courts by which it can compel the Legislature 
if it neglects or refuses to pass- legislation as required by a 
constitutional provision even if it be couched in mandatary 
language.*** Tes ahs yo 

- In the U.S.A. and -India, this A BE ES also ative jt 
the doctrine of Separation of Powers. In the United States, the Td 
Constitution itself vest the three organs of government, —the 
Legislature, the Executive and the Jort specifi 
functions so that one of these organs cannot : :- a 
wake ha fo another at the C tution, or i 
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Cas functions which are vested by the Constitution in the head 
of the Executive and which a court of law is ill-fitted to dis- 
charge.. 

It follows from the foregoing discussion that the Legis- 
lature,, in India, cannot be compelled to perform its constitu- 
tional obligation laid down in the following provisions, even 
though the obligation is couched in mandatory form: í 

(i) Art. 35 (a) (ii), requiring Parliament to make laws 
prescribing punishment for the offences mentioned in Art. 35 
(a) (i): ‘ 

“and Parliament shall, as soon as may be after the commencement of this 


Constitution, make laws for prescribing punishment for the acts referred to in 
sub-clause (12); 


(11) Art. 82, requiring readjustment of electoral constitu- 
encies after each election: 


“Upon the completion of each census, the allocation of seats in the House 
of the People to the States and the division of each State into territorial consti- 
tuencies shall be readjusted by such authority and in such manner as Parliament 
may by law determine: 

Provided that such’ readjustment shall not affect representation in the House 
of the People until the dissolution of the then existing House.” 


(iii) Art. 89¢2) and 93, requiring the Council of States to 
elect a Deputy Chairman and the House of the People to elect 
a Speaker and Deputy Speaker, on the specified contingencies. 


(iv) Art. 88 says that the Ministers of the Union and the 
Attorney-General have a right to participate in the proceedings 
of either House of Parliament. Similar provision in the State 
sphere is to be found in Art. 177 

-~ This cannot be said to be a legal right, for, if a Minister is 
denied this right he cannot resort to the courts to enforce his 
right. 


(b) Similarly, though a large number of provisions of thë 
Constitution lay down duties or obligations upon the President, 
there is no legal means to enforce the performance of those 
obligations since mandamus, injunction or other legal proceeding 
is not available against the President for the purpose, and the 
only remedy lies in the political remedy of impeachment, on the 


- ground of violation of the Constitution. Amongst such obliga- 






tions are— 


(i) Art. 59 (2) lays down that “The President shall not 


hold any other office of profit. 
(ii) Art. 85 (1) lays down, in a mandatory form, that 

| “the: President shall....summon each House of Parliament” 

i in Six months of the expiry of a previous session. — 

Supp Pc ee the eens Se Se not summon | 
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a case, compel the President to exercise his power? ‘The answer 
is in the negative. 


It is also clear from the present Article that under our 
Constitution, Parliament has no authority to assemble by its own 
right (as under Arts. 28-9 of the French Constitution). It 
can assemble to perform its function under the Constitution 
only when summoned by the President. It is to be noted that 
even for considering a motion for impeachment, the Speaker 
of the House of the People or the Chairman of the Council of 
States, or any number of members of these Houses has no right 
under the Indian Constitution to convene a session of the Houses, 
as under Art. 39(3) of the West German Constitution or Art. 53 
of the Constitution of Japan.*** 


It is also to be noted, in this context, that the Supreme 
Court has already held**® that even when a Member receives 
the summons issued by the President under Art. 85 (1), it 
does not confer upon him a right to attend and to sit in the 
House while he may have been lawfully detained under 
a law of punitive or preventive detention. In this case,**” it 
has been observed by the Court that the object of Art. 85 (1) 
is only to confer a power upon the President to summon Parlia- 
ment and “the subject-matter of these articles is mot the indi- 
vidual rights of the Members of Parliament”. If so, where, on 
the contrary, the President refuses to issue the summons, an 
individual member cannot insist that he has a right to come 
the President to summon Parliament.7*% 


The foregoing discussion will also be applicable to the 
corresponding provision in Art. 174 (1) relating to the State 
Legislatures. 


(iii) For the same reasons, there is no legal sanction be Bu 

Art BD - hind the provision in Art. 87(1) that “the _ 

z : President shall address both Houses of s 2 

Parliament assembled together” at the ge eee Sey of the first 

session. ae =a 

(c) Art. 78 imposes certain Tiia upon the Prim e Min 

‘Avia. 78, 167 vis a vis the ee mar , 

guage, e.g., to 
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_ which, because of their ‘political nature’, are vested by the 
Constitution in the heads of the Executive,—the President or 


- the Governor, since courts of law are ill-fitted to determine such 
questions, e.g.,— 

The function of the President or Governor to nommate 
certain persons to be members of the Legis- 
lature | Arts. 80(3); 1/1(5)]. : 

It is clear that the person to be nominated under the above 
provisions must possess the qualifications for membership of 
Parliament or State Legislature, as specified in Arts. 84 and 
173. If, therefore, the President or Governor nominates a 
person who is not a citizen or has not attained the specified age, 
the nomination shall be void.**” In case of election of a person 
lacking such qualification, the exclusive remedy is by an election 
petition because of Art. 329 (b).*** But that remedy is not 
available in the case of nomination. ‘The question of citizenship 
or age ot the person in question being a justiciable fact, the 
title of such person to be nominated and to become a member can, 
however, be questioned in a proceeding for Quo lWarranto.*** 


Arts. 80(3); 171(5). 


But the question whether a person possesses sPecial know- 
ledge or experience in literature, art or the like is a matter for 
subjective assessment -and the views of a court on this question 
may not be founded upon any objective standard. Hence, the 
Court cannot probe into the propriety of a nomination made 
by the President or Governor either on the ground that the 
nominee did not possess any special knowledge or experience~** 
or that the power has been used by the President or Governor 
for any extraneous reasons, such as for political purposes.*** 


But,. though no proceeding would lie against the Presi- 
dent or Governor challenging his nomination, quo warranto may 
lie against the nominated member if he lacks any of the 
objective qualifications specified in Arts. 84, 173. In such a 
proceeding it cannot be urged that the Petitioner has no locus 
standi,” for, any citizen has sufficient interest to see that a 
person not possessing the qualifications laid down in the afore- 
said Articles usurps a sit in the Legislature. As regards the 
qualifications laid down in Art. 80(3) or 171(5), the true reason 
to exclude judicial review would be that these qualifications are 
not capable of being tested by a court by its objective standard, 

and that the matter is committed by the Constitution to the 
Subjective estimate of the head of the Executive. "© ~ Sr 
= A constitutional provision may also be excluded from 
Dee judicial review and enforcement on ‘another 
- o% ground, namely, that the Court construes the 
le provision in question to be recommendatory, 
or directory instead of being mandatory. 
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In this case, the Court does not hold that the subject-matter ts, 
by its nature ‘political’ or mnon-justiciable: nevertheless, _ the 
Court, by applying the canons of interpretation, holds that the _ 
Constitution does not intend to attribute any legal sanction to the 
provision. 

The distinction between a mandatory and a directory 
provision may be said to be twofold: 


A. Where a statutory provision is construed as nandana 
the Court holds that there is an implied prohibition to do the 
act in any other manner and demands a strict compliance. with 
the requirements of such provision. 


On the other hand, where the provision is construed as 
merely directory. a substantial compliance with the Stacey 
requirements is considered sufficient.™* 


B. It follows from the foregoing principle that a failure 
to comply with the mandatory requirements of a statute will 
render the resultant act null and void.*** 


As to when a statutory provision should be construed as 
imperative or recommendatory, there is a mass of case-law in 
England and in India, many of which are not easy to reconcile, 
but the following a ant arrived at therein may be stated 
generally: 


(i) The language ‘used by the Legislature is not conclusive, 
and words like ‘may’, ‘it shall be lawful’, which are prima facie 
enabling in nature have, in certain cases, been construed as 
mandatory,” while ‘shall’ has been construed as directory.™ 
The Court has to determine the real intention of the ar 
“by carefully attending to the whole scope of the statute to be 
construed”’.25° the ‘subject-matter’ and ‘the general object’ je 
intended to be secured by the Act and the relation of the proton ie, 
‘in question to that object." : pa hae 

(ii) A provision would be construed as imperative where _ 
the whole object of the Legislature would be defeated if some | 
other mode of doing the act enjoined by the statute were allowed: — 
in such a case the absence of any express prohibitory words is not 
material.757 ne pies 

(iii) Where a formality prescribed by : a statute is c 1 
as a condition precedent to the exercise of the- c 
by the statute, nomeanpianok siigh 
the act done in exercise of such c = 
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| 





neral n onvenience or injustice to persons who have no control 
Ove tiiose entrusted with the duty, and at the same time would 
_ not promote the main object of the Legislature, it has been the 
practice to hold such provisions to be directory only, the neglect 
of them, though punishable, not affecting the validity of acts 
dones ss : 
(vi) In general, where a statute merely imposes a personal- 
prohibition and also prescribes a penalty for doing what the 
statute prohibits him from doing, he is punishable for doing that, 
but his acts will not be void.**® ° 


Though the canons of statutory construction are, in general, 
U.S. A applicable to the constitutional sphere, in the 
: U. S. A. a distinction has been made 
between statutory and constitutional -provisions as to the cons- 
truction of any provision as directory only and a different attitude -> 
has, again, been shown in the treatment of the Federal and State 
Constitutions. 


The general proposition which has been arrived at is that 


“Constitutional provisions are to be construed as mandatory unless, by 
express provision or by necessary implication, a different intention is manifest” .257 


But no provision of the Federal Constitution appears to have 
been construed as merely directory. Of course, some of the 
questions, though arising out of the Constitution, have been held 
by the Courts to be ‘political’ or non-justiciable in nature. But 
that is not, as we have just seen, the same thing as holding 
that a particular provision of the Constitution is directory and 
not mandatory. 


As regards State Constitutions, however, it has been held 
in various cases, that since State Constitutions are more detailed 
and contain procedural provisions, the Court has a duty to find 
out whether a particular provision is directory or mandatory, so 
that non-compliance thereof will invalidate the resultant act,** 
though there is a wide divergence amongst the decisions of the 
State Courts as to the circumstances under which a constitutional 
provision may be held to be merely directory. 


In Australia, too, the general rule prevails that conetnitional 


ions should be regarded as mandatory where such cons- 
ge 257a 









Aaaa India, the preceding general rule has not been followed. 

“he Supreme Court has distinguished between the various 
ates of the Constitution having regard to eer sable! ao rep 
a ani id ees a of violation thereof. ae Sei 
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sion in Art. 22, cls. (4) and (5) of relating to preventive deten- 
tion. Applying the general principle that a law taking away 
the personal liberty should be strictly construed and the- -forma- n 
lities prescribed by it must be strictly complied with, it has been 
held2>*> that all the procedural requirements in cls. (4)-(5) of 
Art. 22 must be regarded as mandatory and that “even if one 
cf the procedural requirements is not complied with, the order 
of detention would be rendered illegal”. From cl. (5), thus, the 
Court has derived in favour of the detenu a constitutional right 
to make a representation and a right to have such representation 
considered by the appropriate Government apart from any 
consideration by the Advisory Board constituted by it. 


Similar vie Bess been expressed***© in regard to cls. (1) 
and (2) of Art. 22, which relate to all cases of arrest and deten- 
tion. ae 


The time-limit imposed by Art. 62 for the completion of the 

election of the President has been held ta 

Art. 62. be mandatory, in view of the public interest 
involved.?°*4 


The requirement, under Art. 217(3), to consult the Chief 
Justice of India, for the determination of 
the disputed age of a High Court Judge has 
been held to be mandatory, in view of the ‘gravity of the problem’ 
involved.***e 


Art. 217(3). 


Similarly, Art. 299(1), which lays down certain formalities 
À for Government contracts, has been held to 
rt. 299(1). : : ; 

be mandatory***f in view of the need for 

prevention of public funds being depleted by clandestine contracts 

by public servants. Asa result, if any of the conditions prescribed 

by the Article be not complied with, the contract would not be. 
enforceable either by or against the Government. 


Let us now take up some provisions of our Canstaaes 
which have been held to be-directory:- 


(a) The taking of an oath as prescribed in the Third 
Schedule is obligatory for a number of offices, under various 
Articles of the Constitution, such as Ministers, members of Legis- 
lature, Judges of the Supreme Court and High Courts. 2 x 

As has been held by the Supreme Court,2"* the requirerhent 

that the oath must be in the form prescribed- 

142 (2) resi ISCON in the relevant part of Sch. III is directory, | 
(188, 219% so«that any defect-in the pga. ss the / 

form or ap s like will not im ate the 

talking ai the oath, if the ehbatanas | requirements thereof h 
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>. 


(b) The provision in Art. 77(1) or 166(1) as to how the 

Arts. 77(1). 166(1). executive action of the Government of India 

. - or of a State has to be ‘expressed’ has been 

held to be directory, so that a court would not annul an order 

of the Government if there has been a substantial compliance 
with the requirement.**® 


(c) Quite a number of questions have been raised and are 
likely to arise in connection with the obliga- 
tion of the President and the Governor to 
address the Houses of Parliament and the State Legislature (as 
the case may be), under Arts. 87(1) and 176(1), respectivély. 


Arts. 87(1), 176(1). 


The first question is whether the duty must be performed 
by the President personally or he can delegate it to some other 
person. In England, the matter is governed by usage and it is- 
open to the Sovereign to deliver the opening speech either in 
person or by commission.?°° But since the President or the 
Governor is mentioned in Arts. 87(1) and 176(1) and the func- 
tion of addressing the Legislature cannot be said to be an 
‘executive power of the Union’, it would follow that the function 
of delivering the opening address cannot be delegated by them- 
selves. 

The next question is whether the provision is mandatory. 
It is evident that it cannot be mandatory in the sense that the 
President or Governor can be compelled to perform this func- 
tion, for, Art. 361(1) bars the jurisdiction of the Courts against 
these heads of State for performance of their constitutional 
functions. . 

joe owing to physical inability or other reasons, it 1s not 
possible for the President or Governor to perform this function 
personally, resort is to be had to the provisions in Arts. 70 and 
160 of the Constitution. The provision in Art. 160 is thus wide 

enough to enable the President to direct that the Governor’s 
address may be read by some other person, in case of inability 
of the Governor to-do it personally.- 


On the other hand, while Arts. 86(1) and 175(1) merely 
empower the President or Governor to address the Legislature on 
any other occasion, the use of the word ‘shall’ in Arts. 87( 1) and 
176(1) suggests that on the occasion of the first session it is not — 

- optidnal but obligatory on the part of the President or Governor 
ij address the Legislature. mee. 


Nevertheless, it does not necessarily follow that any pro- 
"ceeding, in the Legislature or any Bill passed by it can 
_ be invalidated by a court of law on the ground that there was 
$ 1c o valid net aai of the session of the Memia because A T ET 
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though the provisions in Arts. 87(1) and 176(1) were held to be 
mandatory, eventually, the Court came to hold that a substantial 
compliance with the requirement would prevent the invalidity of » 
the subsequent proceedings of the Legislature. The Court held 
that (a) if the Governor does not come to deliver such address 
at all, the Court may invalidate the subsequent legislative busi- 
hess of the House, but that (b) if the Governor makes an attempt 
to deliver the House, but is prevented from reading out his - 
speech, in whole or in part, a publication of the speech to the 
“members by some other means, e.g., by laying it on the table of 
the *House, should be taken by a court to be a substantial 
compliance with the requirement of the aforesaid Articles. But 
once it 1s conceded that substantial compliance is enough, the 
requirement must be described as directory. 


The observations by May*** and Haisbury** of the effect that 
there cannot be any ‘legal ‘hacia of a new Parliament or 
session of an existing Parliament’ unless the Sovereign meets 
‘the two Houses either in person or by representatives’ do not ` 
suggest that the question is justiciable but merely that the cere- 
mony of the Speech from the Throne precedes the legal business 
of Parliament in point of time, because no Court in England can 
invalidate any proceeding of Parliament on the ground that the 
Speech from the Throne was not duly delivered. 


(d) Art. 199(4) of our Constitution provides— 


“There shall be endorsed on every Money Bill when it is transmitted to the 
Legislative Council under article 198, and when it is presented to the Governor 
for assent under article 200, the certificate of the Speaker of the Legislative 
Assembly signed by him that it is a Money Bill.” 


It is the ‘Speaker’s certificate that is required by the 
foregoing provision. The question is whether the passage of a _ 
Bill as a Money Bill can be challenged on the ground that the 
certificate under this provision was given by the Deputy somes 
instead of the Speaker. The Supreme Court has answered this 
question in the negative, holding that the provision twee $ 12D 2 
was merely directory and not mandatory or imperative 
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(b) on the principles to be followed in making appointments to civil services 
and posts and in making promotions and transfer from one service to another 
ard on the suitability of candidates for such appointments, promotions oF 
transfers; 


-8 E al 

(c) on all disciplinary matters affecting a person serving under the Govern- 
ment of India or the Government of a State in a civil capacity, including 
memorials or petitions relating to such matters. ...... x 


f 

Though the decision in Srivastava’s case” has been followed 

in later decisions of the Supreme Court, the attention of the 

Court may be drawn to certain features of the provision in 
Art. 320(3), for consideration in some future case: i 


The expression ‘after consultation with’ has been authorita- 
tively held in England***-* as well as in India™* to be mandatory 
in the sense that if there is a total omission to consult, the resultant 
act will be null and void, though the procedure as to consultation 
may be held to be directory so that substantial compliance would 
be enough. No different connotation can be given to the words 
‘shall be consulted’. 


It is to be noted that the English decisions in Kollo v. 
Minister of Town Planning?’ or Port Louis Corporation v. A. G. 
of Mauritius*** were not brought to the notice of our Supreme 
Court in any case. In the former case, s. 1(1) of the New 
‘Towns Act, 1946 provided— 


“If the Minister is satisfied, after consultation with any local authorities who 
appear to him to be concerned, that it is expedient in the national interest that 
any area of land should be developed......, he may make an order designating 
that area as the site of the proposed new town.” 


It was held that consultation with the local authority was 
obligatory, though it need not be formal; it was enough if the 
local authority was given an opportunity to put forward any 
criticism or suggestion it wished, before the Minister issued ħiss 
order.*°° 


In Jyoti Prakash v. Chief Justice™® the Supreme Court has 
held that consultation with the Chief Justice was obligatory 
before the President makes an order under Art. 217(3) of the 
Constitution of India which says— 


“If any question arises-as to the age of a Judge of a High Court, the 
question shall be decided by the President after consultation with the Chief 
Justice of India and the decision of the President shall be final.” 


Without referring to the previous decisions on the effect of 
non-consultation, the Supreme Court held that— 
“before the President reaches the decision, he has to consult the Chief jute 





of India; consultation with the Chief Jlstice of India is clearly a er, a 
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omission to consult the Chief Justice in any cause was not 
considered at all and the only reason given for construing the 
provision as mandatory was “the gravity of the problem covered 
by the said provision”. It is true that the dismissal or otherwise 
of a civil servant, coming under Art. 320(3), differs in degree, 
as regards the ‘gravity of the problem’, but the language in 
"Art. 320(3), it should be noted, is not much different from that in 
Art. 217(3). Art. 320(3) says— 


“The Union Public Service Commission or the State Public Service Com- 
. mission. .. .. . shall be consulted ES 


“It is one thing to say that the advice tendered by the Com- 
mission, when consulted, is not binding upon the Government 
and another thing to say that nothing happens on the earth if 
the Commission, which is supposed to be an expert on matters 
relating to service, is not consulted at all. Otherwise, the very 
object of inserting Art. 320(3) as a safeguard against arbitrary 
action by the I-xecutive in the vital sphere of public employment 
would be defeated. 

The decision in Normandir’s case” upon which our Supreme 
Court relied in Srivastava’s case*** could also be distinguished. 
A close reading of the judgment in that case?" will reveal, how- 
ever, that the rationale of that decision was that where the 
Legislature provides a penalty for non-compliance with a proce- 
dural provision, the act done in non-compliance thereof should 
not be invalidated, if that would cause public inconvenience, 
because the penalty for non-compliance has already been provided 
by the Legislature. It is to be noted that no such penalty is 
provided in Art. 320(3) of the Constitution. 


In my opinion, an appointment or dismissal made by the 
Government without consulting the Public Service Commission 
at all should be invalid in the same manner as a decision under ~ 
Art. 217(3) made without consulting the Chief Justice has been 
held to be invalid.7** ere ee 
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ao Miter Constitutional Law (1928), to which all later writers on the subject 
“are indebted. 


9. Thus, Pandit Nehru himself, in his zeal for agrarian reform, said (IX C.A.D. 
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1195) “No Supreme Court and no judiciary can stand in judgment over the 
sovereign will of the entire community . .”, assuming that the sovereign 
will of the entire community was expressed through Parliament, sitting as a 
legislative body (see p. 62, ante). 

A fitting retort to any such assertion has been offered by Subba Rao, 
C.J., in Golak Nath's case [A.I.R. 1967 S.C. 1643], however vulnerable may 
be his views on the other points expressed in that case: 

“The Constitution . . . creates three major instruments of power, 
namely, the Legislature, the Executive and -the Judiciary. It demarcates 
their jurisdiction minutely and expects them to exercise their respective 
powers without overstepping their limits. They should function within the 
spheres allotted to them . . . . No authority created under the Constitu- 
tion is supreme: the Constitution is supreme and all the authorities Yénction 
under the supreme law of the land.” 

So also said Sastri J. in Gopalan's case |(1950) S.C.R. 88 (202) |—'‘'It is 
not correct to say that the Constitution has adopted the doctrine of Parlia- 
mentary supremacy”. 

As will be shown in the Lecture on Judicial Review, there are indeed 
some countries (such as France, or Switzerland or the U.S.S.R.) which havé 
written Constitutions, without judicial review, that is to say, without vesting 
the power to enforce the Constitution against the Legislature in the hands 
of the Judiciary. But that system has not been adopted by the makers of 
our Constitution, as will be evident from Articles such as 13, 32, 132 and 
226. That it was done deliberately will appear from the Advisory Com- 
mittee’s Interim Report on Fundamental Rights, para. 3; Report of the Ad 
Hoc Committee on the Supreme Court, para. 3; VII C.AD. 262, 953. As 
will be explained more fully hereafter, in India, as in the United States, 
Judicial Review is an inseparable adjunct of, and ensures the supremacy of, 
the written Constitution ordained by the People. 

Cf. Cicero, De Legibus, Bk 

Sophocles, Antigone, VV, 450. 

Aristotle, "Nichomachean Ethics (tr. by Ross) Bk. 5, Ch. 7, pp. 124; 1134b. 
Cicero, De Republica, III, 22. 

Aquinas, Summa Theologia, RE eh. aed ae, “COS: 

Aquinas, De Regimine Principum, 556. 

Sf Gierke, Political Theories of the Middle Ages (Maitland’s Trans., 1900, 


84). 
dubine, History of Political Theory, 3rd Ed., p. 326. 
Bracton, De Legibus (Twiss Ed., 1854), F. 2, 5b. 
Prohibitions Del Roy, (1607) 12 Co. Rep. 63. 
Calvin’s case (1610), 7 Co. 1. 
Bonham’s Case, (1610) 8 Co. 114a. 
In 1700, Chief Justice Holt, in City of London v. Wood, (1700) 12 Mad. 687 
approved of the observation in Bonhams Case as a very reasonable and true 


saying’. 
Day v. Savadge elgg Hob. 85 (97). 
Finch, Law (1636), 1-6. 

(1765) 1 Bi. Comm. SA 41. 

‘The English practice of codification not only lies at the root of the egy 
of written Constitutions but also explains why the English conventions and 
usages relating to the Parliamentary system of government have been codified 
into the written Constitutions of India, the Commonwealth countries and 
other countries which have adopted the English system of Government, and 
also why the common law rights of the individual have been codified in the form 
of a Bill of Rights by the American Constitution and later Constitutions 


2 _ which have followed the American pr 


ecedent. 
. Vide Maitland, Constitutional History of ee (Cam 1965) 52-4. 
ey, Bn itish Parliamentary Democracy (1958), p. 6. ee + PP. . 
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Bracton, De` Legibus et Consuetudinibus Angliae (1250-60), f. 168b. 
1 Co. Inst., 81. : 
Letters & Speeches of Oliver Cromwell, Vol. II, p. 382. 
Sabine, History of Political Theory, 3rd Ed., p. 489. 
Bryce, American Commonwealth, Vol. I (1914 Ed:), p. 28. 
al Ser ay Treatise of Civil Government, 1960, s. 99. 

id.. s. 149. 


* This aspect of ‘judicial review’ under the Charters will be developed in 


another Lecture. 

With which England was familiar since the borough charters of the Norman 
a (vide Maitland, Constitutional History of England (1965 Ed.) 
pp. 352-4). 

Vide Dowling, Constitutional Law Cases, 6th Ed., p. 44. 

sah at i the earliest Colonial Constitutions were drafted in England,—e.g., that 
of Carolina (1669) by William Penn. 


-e Two of the Colonies—Connecticut & Rhode Island,—in fact, used their 


colonial charters as their State Constitution, even after the attainment of - 
Independence, until 1818 and 1842, respectively. 


45. The Constitution of Massachusetts, thus recited that it was established by 
and for the inhabitants of the State of Massachusetts Bay. 

46. Eg., France (1789); U.S.S.R. (1918). 

47. Cf. U.S.A. (1787); India (1949). - 

48. Cf. Cicero, De Republica, II, 21 (37)—“ . . . the constitution of the re- 
poe os is the work of no single time or of no single man.” 

49. — gr of W. B. v. Union of India, A.I.R. 1953 S.C. 1241 (1252, para. 26). 

50. the summary of the Constitution of Pennsylvania (1776), in Thomas 
Taa ‘Rights of Man, p. 184. 

51. Bryce, Studies in History & Jurisprudence (1901), 599. 

52. Thomas Paine, The Rights of Man (1792), Everyman Ed., p. 99. 

53. Vide Gettel, History of Political Thought. 2nd Ed. p- 301; Neumann, 
European & Comparative Government, 3rd Ed.. p. 203. 

54. Known as the Constitution of the Second Republic. 

55. Do. Third Republic. 

56. Do. Fourth Republic. 

57. Do. Fifth Republic. 

58. Cf. Cooley. Constitutional Limitations (1927), Vol. I, p. 96; 534. 

59. Thomas Paine, Rights of Man, 1792, p. 48. 

60. Rous v. The Abbot. (1450) C.P. (reproduced in Roscoe Pound, Develop- 
ment of Constitutional Guarantees (1957). pp. 132-6). 

61. The Prior of Castleactre v. The Dean of St. Stephens, (1506) C.P. (ibid.). 

62. Lee v. Bude & Torrington Ry. Co.. (1871) L.R. 6 C.P. 576. 

63. Wilkes v. Wood. (1763) 19 St. Tr. 1153. 

64. Campbell v. Hall, (1774) 1 Cowp. 

65. ing, ing Law (1953). pp. 3, 18 

66. Dicey. Law of the Constitution. 10th Ed., p. 193 n 

67. Goodhart, English Law & the Moral Law, 1953, p. 54. 

68. Denning. Freedom under the Law (1949). pp. 5, 24. 35. 

68a. Eshugbayi v. Govt. of Nigeria. AIR. 1931 P.C. 248 (252). 

68b. Bowles v. Bank of England. (1913) 1 Ch. 57. l 

69. Liversidge v. Anderson, (1942) AC. 206. > 

70. Mcillwain, aioe Ancient & Modern, 1958, p- a Watege 

32 Richard O'Sullivan. The T Inherit of the C ‘Law (1950), 889. 
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Tee, of Sieyes (What is the Third Estate, p. 67), “the Constitution is the work 

“ot of the constituted but of the constituent power.” 

Perry v. U. S.. (1935) 294 U.S. 330. 

Calder v. Buli, (1795) 3 Dall. 386. 

Fletcher v. Peck, (1810) 6 Cr. 87. 

Downes v. Bidwell, (1901) 182 U.S. 244: see also Church of Jesus of Christ v- 
U: S. (1890) 136 US. 1; Dorr v. U. S., (1904) 195 US. 138 

Jacobsen v. Massachussetts, (1905) 197 U.S. 11: Fallbrook Irrigation Dt v. 

Bradley, (1896) 164 U.S. 112. R 

Sturges v. Crownshield. (1819) 4 Wh. 122 (202). 

Massachussetts v. Mellon, (1923) 262 U.S. 447 (488). 

U. S. v. Butler, (1935) 297 U.S. 1 (62). 

Gopalan v. State of Madras, A.I.R. 1950 S.C. 27 (42); also Das J., in Keshavan 

v. State of Bombay, (1951) S.C.R. 228 (232-3). Á 

Ref. under Art. 143, A.IR. 1955 S.C. 745 (762); R. M. D. C. v. Union oj 

India, (1957) S.C.R. 930 (940). 3 = 

Emp. v. Benoarilal. (1945) 49 C.W.N. 178 (P.C.): In re Delhi Laws Act, 
(1951) S.C.R. 747 (765, 858, 882). 

Umegh Singh v. State of Bombay, A.I.R. 1955 S.C. 540 (547); Das J., in 

Gopalan v. State of Madras, (1950) S.C.R. 88 (287). 

ee v. Greene. (1945) 328 U.S. 549. [Also South v. Peters, (1950) 339 
= Arol. 

. In Mukharji’s New Jurisprudence (p. 21), there is a suggestion that in Common- 
weatih of Australia v. Bank of N. S. W.. (1949) 2 All E.R. 755 (771-2), the 
Privy Council has expressed the view that a court of law must deal with a 
question even if it is ‘political’ in nature. A proper reading of the observation 
will show that no such thing was intended: 

~“... -- -that s. 92 (of the Australian Constitution) is violated only when a 
legislative or executive act operates to restrict such trade, commerce and 
intercourse directly and immediately as distinct from creating some indirect 
or consequential impediment which may fairly be regarded as remote. In 
the application of these general propositions, im determining whether an 
enactment ts regulatory or something more, or whether a restriction is direct 
or only remote or incidental, there cannot fail to be differences of opinion. 
The problem to be solved will often be not so much legal as political, social, 
or economic, yet it must be solved by a court of law...... It is vain to invoke 
the voice of Parliament.” = 

It is obvious that the question whether a statute interferes with the 
freedom of trade guaranteed by s. 92 is a legal, not a political question. The 
Privy Council was not, therefore, urging a court to determine a political 
question. What was meant was that in order to determine that legal question, 
namely, whether a statute does really impose a direct and immediate burden 
upon that freedom or, in other words, whether it was merely regulatory or 
restrictive, the court may have to assess the political, social or economic 
effects of the legislation or the political or social background in which the 
measure was enacted, e.g., whether it.was a time of peace or of war. This 
meaning of the observation in question is, in fact, explained by Lord Porter 
himself in the passages that follow the quoted observation. 

The Judicial Committee, thus, never suggested that a court of law should 
take up the determination of what is understood to be a ‘political question’. 


Gomillion v. Lightfood, (1960) 364 U.S. 399: Baker v. ‘Carr, (1962) 369 U.S. 
185- Reynold v. Sims, (1964) 377 U.S. 533 (565, 567). J 


97 
o8. Luther v. Borden. (1849) 7 How. 1: Pacific States Tel. Co. v. Oregon, (1912) 
99 
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223 U.S. 118. 
. Hawke v. Smith, (1920) 253 U.S. 221 (227): Leser v. Garnett, (1922) 258 
U.S. 130 (137); Coleman v. Miller, (1939) 307 U.S. 433. 

100. The concept of ‘political questions’ must be distinguished from ‘political power’. 
: _ In Madhav Rao v. Union India (known as the Privy Purse case), (1971) I 
= — — SCC. 8& (paras. 79, 146, 177, 293), the Supreme Court has said that under 
SEO he our Constitution, the President has no ‘political power’, which is beyond the 

iny of the Courts when a citizen is affected. This view does not exclude 
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State of Madras v. Champakam, (1951) S.C.R. 525 (531); Shikshak Hitkarı 

Sangh v. State of Rajasthan, (1951) S.C. [W. P. 34/59, d. 11-4-61]}- 

Deep Chand v. State of U. P., AI.R. 1959 S.C. 648 (664). 

State of Bombay v. Balsara, (1951) S-C.R. 682. 7 ‘ 

Bijay Cotton Mills v. State of ty ok (1955) 1 S.C.R. 752 (755); Hanif Quareshi 

v. State of Bihar, A.I.R. 1958 SC. 731; In re Kerala Education Bill, A-I-R. 

1958 S.C. 956 (967)... 

Khare v. Election Commission (I), A.I.R. 1957 S.C. 694 (698). 

It is interesting to note that the attention of the Supreme Court, in the later 

case of Shiv Kirpal v. Giri, AJI.R. 1970 S.C. 2097, was not drawn to the 

provision in Art. 71(4), introduced by the amendment of 1961, and the con- 

tention as to the invalid constitution of the electoral college was dealt with 

on the merits (p. 2138, ibid.). 

Khare v. Election Commn. (IT), A.I.R. 1958 S.C. 139. 

Ram Jawaya v. State of Punjab, (1955) 2 SC.R. 225 (232-6). 

Jennings, Cabinet Government, 1951, pp. 210-1. 

Shiv Bahadur v. State of V. P., (1953) S.C.R. 1188 (1210). 

Emp. v. Shibnath. A.I.R. 1945 P.C. 156. 

= L. Cotton Mills v. State of W. B.. A.I.R. 1967 S.C. 1145 (1150); Ishwarlal 
State of Guysarat, A.I.R. 1°68 S.C. 870 (875). 

Vinod Kumar v. State of H. P.. AIR. 1959 S.C. 223 (229). 

Umayal Achi v. Lakshmi. A.I.R. 1945 F.C. 25 (39), Spence, C.J. 

Bradlaugh v. Gossett, (1884) 12 Q.B.D. 271. 

In the U. S. A., too, it has been held that whether there was a quorum or not 

is for the Legislature to determine and that where the journal of the House 

records the existence of a quorum a Court cannot invalidate any business of 

a House of the Legislature (as distinguished from a Committee thereof) on 

the ground of absence of quorum [U. S. v. Ballin. (1892) 144 U.S. 1]. 

Cf. State of Bihar v. Kameshwar, (1952) S.C.R. 889 (9173; 1032). [This point 

will be further discussed hereafter}. 

Sharma v. Shree Krishna (II). A.1.R. 1960 S.C. 1186 (1191). 

Umayal v. Lakshmi, A-I.R. 1945 F.C. 25 (42), per Zafrulla Khan, J., dissenting. 

a ba facts of the case, see p. 97, ante. 

A. G. of New South Wales v. Trethowan, (1932) A.C. 526, affirming (1931) 

44 C.L.R. 394. 

Ref. under Art. 143 (Ref. I of 1964), ALR. 1965 S.C. 745 (768). 


. Stockdale v. Hansard., (1839) 9 Ad. & E 
. Bowles v. Bank of England. (1913) 1 Ch. 57. 


Vide Heuston, Essays in Constitutional Law (1964), pp. 7-9, 18, 21. 

Harris v. Minister of Interior, (1952) (2) A.D. 428, overruling Ndlwana v. 

Hofmeyer, (1937) A.D. 229. 

Minister of the Interior v. Harris, (1952) (4) A.D. 769. 

Cf. Collins v. Minister of the Intertor,—1957) 1 A.D. 552. 

R. v. Ndobe, (1930) A.D. 484. 

Bribery Commr. v. Ranasinge, (1964) 2 All ER. 785 (791) P.C. 

Akar v. A. G. of Sierra Leone, (1969) 3 All E.R. 384 (391) P.C. 

Edinburgh & Dalkeith Ry. v. Wauchope, (1842) 8 Cl. & F. 710 (725) ELE 

per Lord Campbell. 

Wade & Phillips, Constitutional Law (1965). pv. 49; Hood Phillips, Constitu- - 

tional & Administrative Law (1967), pp. 54, 73. 

Keith, Introduction to Br. Constitutional Law (1931), p. 125. 

Halsbury, 3rd Ed., Vol. 36. prra. 560, f.n. (a)-(b). 

Hoani v. Aotea Dt. Land Board. (1941) A.C. 308 (322); Cf. Harper v. Home 

Secy., (1955) 1 All E.R. 331 (339) C.A. pa 

Field v. Clark, (1892) 143 U.S. 649. $ 

pie vV. mni (1938) 205 Minn. 427 (429, 431): Freeman v. Goff, eS ee 
inn. 4 G 

Babulal v. State of Bombay. A.I.R. 1960 sc- 51 (56). 

Cf. State of Bihar v. Kameswar. A.I.R 1952 S.C. 252 (265); State of Madras 

v. Namasivaya. A.I.R. 1955 SC. 190 (194). 


Inamdars v. Govt. of ‘A. P.. A.I.R. 1961 A.P. 523 
een v. Chandu, A.I.R. 1966 Bom. 194 aes ; 
Purushothaman Wie: Sae of- Kerala. A.I 
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ean prevent the reconsideration of such Bill by an appropriate order 


<< 7 
“Isee also Bhairabendra v. State of Assam, (1956) S.C.A. 736 (744, 748). 


Observations to the contrary in 7/iruwmu!lpad = State of Kerala, AA.R. 1961 
S<. 325 (329) are not sound}. 

Ramachandra v. A. P. Regional Committee, A.I.R. 1965 A.P. 306 (310). 
Sharma v. Sri Krishna, A.I.R. 1950 SC. 1185 (1190). 

State of Bihar v. Kameswar, A.I-R. 1952 S.C. 252 (304). 3 
State ef Punjab v. Satya Pal. A.I.R. 1969 S.C. 903 (916); Patna Z. T: O. 
Assocn. v. State of Bihar. A.I-R. 1963 Pat. 16 (24). 

U.S. v. Ballin, (1892) 144 U.S. 1 (5). x 
U. S. v. Smith, (1932) 286 U.S. 6; Christoffel v. U. S., (1949) 338 U.S. 84. 


. Ref. ender Art. 143, A.I.R. 1965 S.C. 746 (767). 


Amand v. Ram Sahay, A.I.R. 1952 M.B. 31 (44). 

Faridi v. Legislative Council, A.I.R. 1953 All. 75 (82-3). ° 
Basu, Commentary, 5th Ed., Vol. 2, pp. 531-2. ` 

Ref. under Art. 143, A.I.R. 1965 S.C. 745 (768-9, paras. 65-7). = 

In such a case, no legal proceeding lies against the offending member either. 
Arts. 184(2) and 211, when read together, lead to the result that the legal 
immunity of a member in respect of anything said within a House of the 
Legislature is absolute [cf. Tej Kisan v. Sasijiva, AI.R. 1970 S.C. 1573 
(1574)| though power is conferred by Art. 211 in the House and the Speaker 
to prevent a member from violating the bar in Art. 211. In short, the remed 
against the offending member is not in a court of law even though the speech 
of the member may prima facie constitute contempt of court, but in the 
Legislature itself. 

Rajynaratin v. Atmaram, A.I.R. 1954 All. 319; Sharma v. Srikrishna (II), 
A.I.R. 1960 S.C. 1186 (1189). 

Shrikishen v. State. AI.R. 1956 Hyder. 185 (189); Hem Chandra v. Speaker, 
A.I.R. 1956 Cal. 379 (384): 

Saradhakar v. Orissa Legis. Assembly, A.I.R. 1952 Orissa 234. 

Cf. R. v. Graham-Campbell. (1935) 1 K.B. 5%. 

Bradlaugh v. Gossett, (1884) 12 Q.B.D. 271. 

Cf. Chhotey Lal v. State of U.,P.. AI.R. 1951 All. 228; Thirumalpad v. State 
of Kerala, A I.R. 1951 Ker. 324: Ramachandra v. A. P. Regional Committee, 
A.I.R. 1955 A.P. 305 (314). 

R. v. Graham-Cambell, LTA 1 KB. 594. 

Cf. A. G. for N. S. W. v. Trethowan, (1932) A.C. 526 (541) (see p. 99, ante), 
The wide assumption ah Chhotey Lal v. State of U. P., A.I.R. 1951 All. 228 
that “Until a Bill has become law, the legislative process not being complete, 
Courts do not come into the picture at all” is-not correct. It holds good only 
in relation to procedural defects. [In State of Punjab v. Satya Pal, A.I.R. 
1969 S.C. 903 (916, para. 24-5), it has been held that though ordinarily a 
Speaker's order as to adjournment is final, as it relates to a proceeding in the 
House. it would be open to challenge in a court of law if it is plainly ultra 
vires, for instance, if it goes counter to the provisions of a law which is binding 
on him or where it is founded on a wrong assumption of law, eg., that a 
prior prorogation of the Assembly and its resummoning by the Governor were 
invalid. Ir such a case, according to the Court, the order of adjournment was 
null and void. If this view be adhered to, it would be contrary to the blanket 
cover offered, in England, by the cases of Bradlaugh and Graham-Campbell, 
(f.n. 157-8, above) .] 

Ref. under Art. 143, A.I.R. 1955 S.C. 745 (768, para. 62). 

Cf. Rivlin v. Bilainkin, (1953) 1Q.B 485. 

Cf. Captain Ramsay case. (1940) H.C. 164 of 1939-40. 

Surat a Sudama, A.I.R. 1955 All. 536; Thankamma ~v. Speaker, A.LR. 1952 
pa, v. Ram Sahay, A.I.R. 1952 M.B. 31. 

_Nesamony v. Varghese, A.I R. 1952 T.C. 


ži 169. €f. Virendra v. President of India, A.I.R. 1959 All. 56 (Petition under Art. 226- 





t by an ex-Deputy Chairman himself). 

l Singh v. nica of India, AI.R. 1967 S.C. 944. [Though the Court 
nab ee on other grounds on the merits, no question as t 

inabi wer of the Petition was raised]. See also bok at ; 
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Gunupati v. Nafisul, A-I.R. 1954. S.C. 636. 

Para. 28 of A-I.R. 1959 S.C. 395. ə 

Para. 55 of A-I.R. 1955 S.C. 745. 

Para. 42 of A.I.R. 1965 S.C. 745. : : 
Cf. Ramjilal y. 1. T. O., AIR. 1951 S.C. 97; Laxmanappa v. Union of India, °” 
A.LR. 1955 S.C. 3: Sharma v. Srikrishna, A.I.R. 1959 S.C. 395 (410, para. 28). 
Sakal Papers v. Union of India, A.1.R. 1862 S.C. 305 (315); Ghosh v. Joseph, 
A.I.R. 1963 S.C. 812 (814). 

Para. 26 of A.I.R. 1959 S.C. 395. 

Jawaharmal v. State of Rajasthan, A.I.R. 196565 S.C. 588 (590). ` 
Meghraj v. Delimitation Commission, A.I.R. 1967 S.C. 669 (675). [If Parlia- 
ment so desires, it may confer ‘the force of law’ upon an order made by the 
statutory authority set up by itself for other purposes, but thereby, such order 
would not get the constitutional status of a law ‘made by Parliament’, which 
only is shielded from judicial scrutiny, under Art. 327, read with Art. 329(a) |. 
In pursuance of the constitutional assurance to continue these jurisdictional 


7 privileges, Parliament of India inserted, after the commencement of the Consti- 


tution. s. 87B in the Code of Civil Procedure and s. 197A in the Criminal 


Procedure Code. 
Cf. Mohanlal v. Man Singhji, A-I.R. 1962 S.C. 73 (75); also para. 309 of 


(1971) 1 S.C.C. 85 


_ Madhav Rao v. Union of India, (1971) 1 S.C.C. 8&5: A.I.R. 1971 S.C. 530 


[a case heard by a Bench of 11 Judges and decided by a majority of 9 to 2]. 

Sudhansusekhar v. State of Orissa, A.I-R. 1962 S.C. 73 (75). 

Usman Ali v. Sagar Mai, A.I.R. 1955 S.C. 1798 (1802). 

Dalmia Cement Co. v. C. I. T, AIR. 1958 S.C. 816 (822-3): State of 

CARATTE v. Menon, A. 1959 S.C. 1383; State of Gujarat v. Vota, A. 1964 
.C.- 1043: 

State of Seraikella v: Union of India, A.I.R. 1951 S.C. 255 (258). 

Rajendra Singh v. Union of India, (1969) 3 S.C.C. 150. 

Jagannath v. Harihar, A.I.R. 1958 S-C. 239; Raghubar v. State of U. P., A.I.R. 

1959 S.C. 909. 

Paras. 42, 44, 45, 130, 131-133 of (1971) 1 S.C.C. 85. 

Paras. 79, 146, 177, ibid. = 

Balaji v. State of Mysore, A.I.R. 1963 S.C. 645 (663, para. 35). [See also- 

Jagannath v. State of U. P.. A.I.R. 1962 S.C. 1562 (1572); Ramakrishna v. 

State of Bihar. ALI.R. 1963 S.C. 1667]. 

Paras. 54, 112-3, 171, ibid. 

Para. 147 of (1971) 1 S.C-C. 85- 

Para. 91, ibtd. i 

Para. 332, ibid. 

Para. 51, ibid.; Lazarus Estates v. Beasley, (1956) 1 All E.R. 341 (345). 


Para. 173, tbid. 


. Cf. State of Punjab v. Satya Pal, A.I.R. 1969 S.C. 903; Sukhbans v. State of 


prec a 1962 S.C. 1711: Partap Singh v. State of Punjab, A.I.R. 1964 
At FE 8&1). à 
Smith v. East Elloe R. D. ©.. (1956) 1 All E.R. 855 (H.L.). 
Basu, Comparative Administrative Law, Vol. (I), p. 328. ET 3 = 
Election Commission v. Venkata, (1953) S.C.R. 1144 (1158); Brundaban v. 
Election Commn.. A.I.R. 1965 S.C. 1892 (1895). . Meee ee 
Ponnuswami v. Returning Officer, (1952) S.C.R. 218. g EET E eee 
Cf. Deshpande v. State of Hyderabad, A.I.R. 1955 Hyd. 36 (40). = — = — — 
K. E. v. Benoarilal, (1945) 72 LA. 37; Bhagat Singh v. K. E dsp 
._A. 169. ; nS : MEET TA Geet er 
Lakhi Narayan v. Prov. of Bihar, AI.R. 1950 F.C. 59. = aN > ae ee 
Jaan Prasanna v. Prov. of W. B., A.LR. 1949 Cal. 1 (F.B.); State of Oriss 
v. Bhupendra, A.I.R. 1962-S.C. 915 (952). Ai? Sa r ee E 
State of Punjab v. Satyapal, A.I.R. 1969 S.C. 903 botia EP E E EA 
Cf. Bidya v. Prov. of Bihar, A.I.R. 1950 Pat. 19; Sarju | ad v. S as 
1870 All. 571 (575). PR ae ger > age 
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N@meswar v. D. M.. AIR. 1954 SC. 334 (337). 
warden Lal v. Umion of India, (1971) 1 S.C C. 411 (416). 

Lakhanpal v. Union of India, A.I.R. 1967 S.C. 243 (245). 

221. Birender Singh v. Union of India, A.I.R. 1958 Pani. 441 (450). 

222. Ghulam Sarwar v. Union of india, A.I.R. 1967 S.C. 1335 (1338). 

223. Yakub v. State of J. & K., A.I.R. 1958 S.C. 765 (768). 

224. Aboo v. Union of India, A.I.R. 1965 Ker. 229. 

225. It is true, as pointed out by ex-Chief Justice Subba Rao [Some Constitutional 
à Problems, pp. 137-8; 300], that the power to issue the Proclamation is exercised 
on the advıce of the Council of Ministers and that if they command majority 
in the House of the People, an autocracy may be established with the 
connivance of Parliament itself. But the remedy against such a calamity 
would be politicai. It may also be a case for revision of the Constitution 
itself; but the courts of law have no competence to determine such questions 
as to whether there is any threat to the security of India or the like. 


226. Chhotey Lai v. State of U. P.. A.I.R.. 1951 All. 228; H. C. Sen Gvrpta vy. 
Speaker, (1956) 60 C.W_N. 555 (565); Colegrove v. Greene, (1945) 328 US. 
S49 (see p. 89, ante). ; 

227. This should not be confused with the power of the Court to invalidate a 
statute made by the legislature on the ground of its being repugnant to the 7 
Constitution. 

228. Biiston Corpn. v. Wolv arhkiabtisA Corpn., (1942) Ch. 391. à 

229. R. v. Commrs. of Inland Revenue, (1884) 12 Q.B.D. 461 (478). 

230. R. v. Oxenden, (1691) 1 Show. 217. 

231. Sir Mathew Hale, quoted in 1 Bl. Comm. 161. 

232. 1 Bl. Comm. 90; 4 Coke's Institutes, 42; Godden v. Hales, (1686) 11 St. Tr. 1165 
(1197); Ellen Street Estates v. Minister of Health, (1934) 1 K.B. 590. 

233 Marbury v. Madison, (1803) 1 Cr. 137; Adkins v. Children’s Hospital, (1923) 

y a U.S. 525; Cooley, Constitutional Limitations (1927 Ed), Vol. I, pp- 6, 333, 

234. 16 Corpus Juris Secundum, Art. 65, p. 178. 

235. 

236 

237 

238. 

239 
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McCray v. U. S. A., (1904) 195 U.S. 27; Cooley, Constitutional Limitations, 
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LECTURE IV 
FUNDAMENTAL RIGHTS AS A LIMITATION 


a 


Just as a written Constitution has evolved out of the concept 
Fundamental rights Of natural law as a higher law, so Funda- 
have evolved out of mental Rights may be said to have sprung 
innatural rights’. out of the doctrine of natural rights. AS 
our Supreme Court has put it, ‘ 


“Fundamental rights are the modern name for what have been traditionally 
known as ‘natural rights’.! 


In the present Lecture, therefore, I propose to state, in brief, 
the history of this evolution. As I have already indicated, the 
doctrine of natural rights, is itself, an offshoot of the doctrine of 
natural law. 


Since natural law consists of rules founded on the primary 

- : instincts of-man as modified by his inborn 

Phere, home! es perception of what is right or wrong, as just 

explained, it would follow that these would 

constitute the primary rights and obligations of men to each 

other as‘soon as they begin to live in a society, i.e., in association 

with others. And since the rules of natural law are of universal 

application, natural rights also inhere in every human being, in 
all ages and in all climes. 


The political implication of the theory of natural rights is 
that these rights, being inherent in man, existed prior to the birth 
of the State itself and cannot, therefore, be violated by the State. 
Paradoxically, however, the growth of the State itself necessarily 
put limitations upon the natural rights of every individual in the 
interests of the collective existence. In a ‘state of nature’, the 
earliest state of society envisaged by political thinkers such as 
Hobbes or Rousseau, right was co-related with might, in the 
sense that every man had a right to do everything within his 
power. The growth of political society narrowed down the ambit 
of such rights in so far as social existence postulates that the 
rights of each individual should be limited by the collective 
interests of the society in which he lives.” 


But though the scope of exercise of the natural rights became 

= circumscribed by the growth of political society, man did not 

surrender his natural rights to the State.” Though not free from 
a inconsistencies, the value of the theory of natural rights, in the 
2 modern age, is that it insists that there are certain rights which — 
exist from before the State and are thus distinguished from civil _ 
rights which are created by the: State. _ The natural rights are ` ge 
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the irreducible minimum of conditions necessary for the free 
existence of man, which are ‘antecedent’ to society and ‘inalien- 
able’ (e.g., right to life, liberty equality) and cannot, therefore, >? 
be taken away by any society.* What is important is not the 
catalogue of such rights, about which people may not agree, but 
the concept of certain inviolable rights as a limitation on Power. 


Just as natural law stands above the law of the land, so 
Natural rights superior Natural rights are supposed to be of a 
to and inviolable by higher sanctity than legal rights, which are 
oe aaa actually prescribed by the legal sovereign 
for the time being, because natural rights exist independent of 
the law of the land and are not prescribed by any human 
authority. 


Though there has been an unending controversy as to 

; ees: whether rights are anterior to political 

abe rights mmalien- society or are created by the latter, philo- 

sophers agree on the point that there are 

certain basic and inalienable” rights which are inherent in free 

and civilised human beings. A political society is necessary not 

to create them but to secure them. For instance, a right to habeas 

corpus, in England, was not created by the Habeas Corpus Acts, 

but existed even prior to the enactment of those statutes. 

Civilised men derive such rights from a higher law, which was 

called ‘natural law’ at the dawn of civilisation, and which later 

came to be embodied in the form of a written instrument or 
instruments constituting the fundamental law of the land. 


The concept of natural rights (jus naturale) as being derived 
from natural law (lex naturalis) may be 
Cc 06-4 1c.) 
se ig A traced from the Stoic philosopher Cicero, 
who in his De Legibus, said : ne ` 


é ~~ 


Finns. we are born for j ight- | n opinion but 
in nature. There is indeed a true law, right reason, agreeing with nature and — z 
diffused among all, -unchanging everlasting 2 2 mam # ETa S 

In his Republic, on the other hand, he stated that daha 
law was the foundation of certain positive assertions, A S 


that all men are equal,’ so that the slave and the free man ee i 
equal even though positive law might have made them une qual > 
(thus dissenting against the ats istorelicttr, ORE of ‘the Shere aes 


-E 
a 


- inequality of men). Fes e e T 
a Saia was caf bis a more concrete e shap ye in th z writings 
oth v- $ A, bi: 













‘oe LIMITED GOVERNMENT AND JUDICIAL REVIEW 


mequality was introduced by positive law, and, hence, he appealed 
to natural law for restoring equality amongst men. 

Inthe Middle Ages, a religious support was often given to 
the theory of equality of men because of 
their equal descent from Adam or God, a 
summary of which concept is to be found in the writings of 
Thomas Edwards, in 1646,?° who was a critic of the doctrine: 


“All men. .....are by nature the sons of Adam, and from him legitimately 
derived a natural propriety (i.e., property), right and freedom”. 


Middle Ages. 


While the Stoics identified the law of nature with Reason, 
the Churchmen of the Middle Ages identified it with the law of 
God and thus sowed the seeds of the revolutionary doctrine that 
the individual had a right to defend himself against absolutism. 

In an earlier Lecture (pp. 74-76), I have shown that though 
the constitution of England has never been codified in the form 
of one organic instrument, so far as individual rights are con- 
cerned, they have been asserted, from time to time, in the form 
of declarations of the inviolable rights and liberties of the subjects 
against the most despotic monarchical authority. In the words 
of Blackstone,*’ these rights were “founded on nature and 
reason, so they are coeval with form of government” 

The doctrine of natural rights thus passed into the realm 

of ractical reality when an absolute 

PORO CANA HAS Taa ES himself (King John) was made to 

acknowledge that there were certain rights of the subject which 

could not be violated even by a Sovereign in whom all power was 
legally vested. 

The movement continued through the repeated confirmations 

AAE or Raia of the Magna Carta and the Petition of 
(1628). Right, 1628 and culminated in the Bill of 
Rights, 1689 which enacted in a parliamen- 
tary statute the declaration which the 
people made the Prince and Princess of Orange to subscribe at 
their accession in 1688. The contribution of this instrument 
towards the development of Fundamental Rights? will be evident 
wet we look at its concluding words: 

ee ees it may be declared and enacted, that all and singular the rights and 
liberties asserted and claimed in the said declaration are the true, anctent and 
indubitable rights and liberties of the people of this kingdom.” 

The Act of Settlement, which followed, had. for its Title— 
“An Act declaring the Rights and Liberties 
aD. DeSean of the Subject... .’’, which were asserted as 

“the birth-right of the people of England.” 

Together with these Charters of liberties we should advert 
F S yë to the views of contemporary political - 
2 O i “gh a thinkers, such as the Dissenters and the _ 

a Hevellers; oe against Stuart absolutism. AN 


Bill of Rights (1689). 
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Though from the early times natural law was considered as a +- 
norm for right conduct as well as the source of certain basic 
rights, the latter aspect was more emphasised by the Revolu- . 
tionary leaders like Eliot, Pym and Hampden, to assert that 
there were certain fundamental rights, such as the freedom of 
person and property, which could not be arbitrarily interfered 
with by any political authority. The theory of natural rights*of 
the individual was thus used to checkmate the theory of Divine 
Right of Kings. A representative statement of this category 

fs to be found in Thomas Edward’s Gangrene, which I have 
alreasly reproduced (p. 152,.amnte). 


It was about this time that the poet John Milton, in his 
Sditton (1644). Areopagitica, pleaded for ‘the liberty to 
know’, to utter and to argue freely accord- 
ing to ‘conscience’. 

The doctrine of natural rights received further impetus at 
Misia Hee Aa the hands of the great protagonists of the 
Cintteeee Ore Es theory of Social Contract in the 17th’ and 
18th centuries, particularly, Locke and 
Rousseau, who sought to trace the genesis of political society and 
government in an agreement into which individuals entered to 
form a collective society to ensure their general interests and 
objects, but, at the same time, without interfering with their 
‘natural rights’ which already belonged to them as human 
beings.’** 


Of this group of political thinkers, the most systematic mer 
contribution was that of Johne Locke, | 
woe, Back? See whose Two Treatises of CERAT pub- 
lished in 1690, wielded a great influence upon the American 
colonists in preparing the Declaration of Independence and the 
written Constitutions. Shorn of details, Locke’s theory was that 
in the original state of nature, man was governed by the law of 
nature: but for the sake of better safety, he joined in a political 
society by means of a ‘social compact’ for the mutual preserva- 
tion of life, liberty and property. The government, so set up ~ 
by a compact, was naturally one of limited powers and was bound 
to the community by the guarantee that the peoples’ natural ae 
rights would-be preserved. The Legislature was thus ae ie 
by natural law and any law made by the Legislature c< rar k 
to the law of nature or violative of the natural ‘rights c 
individual was invalid. Some of these natural pe or 
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he did not rest with the assertion of the natu 
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a as well, even though the ‘supreme power in the commonwealth’ 
'. might belong to the Legislature." 
EN TRough full of contradictions in his philosophy of Social 
i Contract, it was Rousseau who gave a 
Rousseau (1762). ; ats 2 2 b 

kinetic impetus to the doctrine by emphasis- 

ing that the sole justification of the State, —deriving its authority 

i frém the people —was to guarantee the natural rights of mafi, 

ot freedom and equality.** These were ‘natural’ rights inasmuch 
as they inhered in man in the ‘state of nature’: 

“Man is born free and everywhere he is in chains”. s 


ee | 


7 
sa 
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It is striking that this concèpt of natural rights as binding 
mts on any political authority crept into the 

ckst 1765). - 3 ; s 
aa thoughts of a legalist like Blackstone who, 


writing in 1765," made a distinction between absolute and relative 
rights of persons. 


By absolute rights of individuals, Blackstone meant 


“those which are so in their primary and strictest sense; such as would belong 


to their persons merely in a state of nature: and which every man is entitled to 
enjoy, whether out of society or in it.” 


These are to be distinguished from relative rights which are 
incidental to individuals only as members of society. 


It is the duty of the political society to protect these absolute 

~ rights and therefore the State or any authority therein cannot 

interfere with or encroach upon these natural rights except 

in so far as that is essential for the free maintenance or proper 

_ enjoyment of such rights as members of a collective society. 
* Thus, Blackstone continues— 

“__....The principal aim of society is to protect individuals in the enjoy- 

n ment of these absolute rights, which were vested in them by the immutable laws 

of nature; but which could not be preserved in peace without that mutual assistance 


hd and intercourse, which is gained by the institution of friendly and social com- 
eo . ™unities. Hence it follows that the first and primary need of human laws is to 
a maintain and regulate these absolute rights of individuals’ 16 | 

. i 2 
| It follows, according to Blackstone, that civil liberty— 
TER “is no other thar natural liberty so far restrained by human laws, and no 
Sa ee further, as is necessary and expedient for the general advantage of the public.” 
~~ 
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Lecke’s theory sof Social Contract was materially fruitful 
in the Compact which the Pilgrim Fathers 
; eS ape ee entered into when they landed from their - 
l ship named Mayflower, at Plymouth, in the — 
year 1620. In this Agreement, the signatories, after recognising 
their allegiance to the King of England,— | 
: E solemnly and mutually, in the presence of God, and of one another, 
covenant and combine together into a civic body politic,...-... and. .....tq enact, 
constitute and frame such just and equal laws, ordinances, acts, constitutions, and . 
‘ offices from time to time, as shall be thought most meet and convenient for the 4 


general good of the Colony, into which we promise all due submission and 
Sbedience’’."*a 


The significance of this Compact lies in the fact that when 

the Colonial revolt started in 1763, the colonists pointed to this 

. Compact as the contract between the colonists and the King by 
which he was deemed to assure protection of their natural rights. 


The Bill of Rights adopted in the State Constitution of 
Se? ene Virginia in 1776 was the first declaration of 
a765 "a Bul of Rights rights in a written Constitution “as the basis 
and foundation of government.” The 
impress of the doctrine of ‘natural rights’ is to be found in the 
preamble of this Declaration: 
ma = “All men are by nature equally free and independent and have certain inhetent - = 


natutal rights of which when they enter society, they cannot by any compact)” 


deprive or divest their posterity... ... r $ 


As Ritchie’? points out, this Bill of Rights served “as he ; 
model for many similar declarations adopted after Amea 
independence had been secured”. That it inspired the makers 
of the Bill of Rights appended to the national Constitution by | 
the first Ten Amendments would be evident if we find that — 

¿ amongst the rights asserted by the Virginia Bill of Rights oa 
are— oe 
Equality of men; freedom of thë press; freedom of religion; pe 

right not to be taxed without consent or not to be deprived of — 


liberty except by the law of the land: right eee per 
warrants, cruel punishments, self-incrimination. — RIA 


The inviolability of the Bill of Rights was gormiti $ 
= North Carolina Consti- the contemporary Constitution aF 
tution (1776). Carolina eis ey Art. 44 of ph h s 
“That the Declaration of Rights is declared to be 

; Constitution of fas) x oe LT: | 
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es Declaration of Rights of Man, which asserted that there were 
certain rights which were inalienable and which it was the duty s 
- of the State and its organs to maintain. 


The aggression of the omnipotent British Parliament against 
the American colonists could be met only by holding up the shield 
of the inviolable natural rights of man, which w ould constitute a 
limitation to any form of government, monarchical or parlia- 
omen James Otis thus asserted, in the year 1/660— 

Nor do the rights of British colonies rest on a charter from the Crown. 
A time may come when Parliament may declare every American charter void, 


but the natural, inherent, and inseparable 7ights of the colonists as men and 
citizens would remain, and whatever become of charters, can never be abolished”’.2* 


So said Hamilton: 4 


“The sacred rights of mankind are not to be rummaged for among old _ 
parchments or musty records. They are written, as with a sunbeam, in the 
whole volume of human nature, by the hand of Divinity itself, and can never be 
obscured by mortal power’’.2'a 


Jefferson also proclaimed— 
Peas the God who gave us life gave us liberty at the same time’’.2* 


The Declaration of American Independence, drafted by 
Jefferson in 1776, said— 


“We hold these truth to be self-evident; that all men are created equal; that 
they are endowed by their creator with certain inalienable rights; that among oe 
_ these are life, liberty, and the pursuit of happiness. ..... = 


Though it was not a part of a written Constitution, it 
asserted “certain inalienable rights”, as against any government 
in power, adding that— 

“to secure these rights governments. are instituted among men, deriving their 
Ri just powers from the consent of the governed.” 


This philosophy was thus expressed by John Adams (the 
draftsman of the Massachussetts Constitu- z 
John Adams (1780): eee: 1780) — . . 


“There are rights antecedent to all earthly government—rights that cannot 
be repealed or restrained by human laws—rights derived from the great Legislator $ 
of the Universe. ..... British liberties are not the grants of princes or parliaments ~ 
but original rights, conditions of Sita contracts coequal with prerogative and 

3 coeval with government.” 


“While in their earlier assertions, the Colonists relied more 
on “the undoubted rights of Englishmen” and the Charters by 
which they were secured, from the Philadelphia Congress of 

= 1774 onwards, the Colonists founded their claim more on “the 
immutable laws of oa ae sore ek rights yeas therefrom ~ 

ee ARS _ such 2 as the ht “to life, liberty and property”... The ‘inalienable a 
- rights’ a: san by a Declaration of iosephy. , 1776 is a a 
> nr ano Bae . Mi NE ae 9 ag iy. = eae : 
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Inspired by the American Bill of Rights, the trench 
s National Assembly in 1789 formulated the Declaration of the 
Rights of Man: š 


“The representatives-of the people of France, formed into a National Assembly 
considering that ignorance, neglect, or contempt of 


P 


French Declaration of human rights, are the sole causes of public mis- 
> re, S ights of Man fortunes and corruptions of Government, have 


resolved to set forth in a solemn declaration, these 
natural, imprescriptible, and inalienable rights, that this declaration being constant- 
ly present to the minds of the members of the body social, they may be ever, m 
kept attentive to their rights and their duties; that the acts of the legislative and 
executive powers of Government, being every moment compared with the end of 
political institutions, may be more respected; and also, that the future claims of 
the citizens, being directed by simple and incontestable principles, may always 
p: tend to the maintenance of the constitution, and the general happiness- 


For these reasons the national assembly both recognise and declare in the 
presence of the Supreme Being, and with the hope of his blessing and favour the 
following sacred rights of men and citizens. ...... 


II.—The end of all political associations is the preservation of the natural 
and imprescriptible rights of man; and these rights are Liberty, Property, Security, 
and Resistance of Oppression.” 


The philosophy underlying this doctrine of inalienable rights, 
superior to the civil rights, may best be explained in the words 
of a contemporary political thinker, —Thomas Paine: : 

4 a. Woes all men are born equal and with equal Natural Rights’.22 Sa 


“Man did not enter into society to become worse than he was before, not to 
. have fewer rights than he had before but to have 
Thomas Paine (1791-2). those rights better secured. His natural rights are 
the foundation of all his civil rights... .. . Natural rights are those which appertain — 
to man in right of his existence. Of this kind are all the intellectual rights, or . = 
rights of the mind and also all those rights of acting as an individual for his 
own comfort and happiness which are not injurious to the natural rights of 
others., Civil rights are those which appertain to man in right of his being a 
member of society. Every civil right has for its foundation some natural right 
pre-existing in the individual, but to the enjoyment of which his individual power 
-a is not, in all cases, sufficiently competent. Of this kind are all those which- 
relate to security and protection. a x 


From this short view it will be easy to distinguish between that class of 
natural rights which man retains after entering into society and those which he 
throws into common stock as a member of society. : 


From these premises two or three conclusions will follow-— <r ee ser 
First, that every civil right grows out of a natural right; or in other words, x, “5 
is a natural right exchanged. ies ees A: 
Secondly, that civil power properly considering as such is made up of the Ban i 
aggregate of that class of naturał rights of man which becomes effective in the  _ 


4 A individual in a point of power, and answers not his purpose, but when colle teh a 
{ a to a focus becomes competent to the purpose of everyone. pee eae YE SS ie sa 
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A. most striking feature of the federal Constitution of the 

The Bill of Rights in U.S.A., however, is that there was no Bill 

the American Constitu- : of Rights appended to the original Constitu- 

= tion as framed by the Convention of 1787, 

even though the Constitution contained certain specific limita- 

tions upon legislative power, such as the prohibition of bill of 
attainder and ex post facto law [Art. I, s. 9(1) ]}. 


There was, in fact, a proposal in the Gan ention that a Bill 
ot rights should be inserted in the Constitution but it was 
deteated. In the result, the Constitution of 1787 contained no 
guarantee of those ‘inalienable rights’ which were envisagéd by 
the Declaration of Independence, such as freedom of speech, 
assembly, religion and the like. 


The main reasons offered to explain w hy a Bill of Riptite 
was not added to the original Constitution are? 


(a) It was supposed that because the Federal Government 
was to have, under the Constitution, only enumerated powers, the 
rights of the individual which existed from before could not be 
affected by that Government; in short, since the federal govern- 
ment had not been given any power by the Constitution to violate 
individual rights, it was not necessary to declare them: 


(b) Declarations such as those contained in the Magna 
Carta became necessary in a monarchical regime because the King 
sought to be arbitrary; but there was no need for such apprehen- 


sion from the representatives of the people in a republican system 
ef government. 





(c) Since it was not possible to enumerate all the rights of 
the people, the delegates preferred to assume that “all natural 


rights were guaranteed to the people by the very nature of consti- 
tutional government’’.*° 


‘But as soon as the Federal Constitution was adopted, in 
1789, the absence of a Bill of Rights was felt by some of the 
leaders of whom Jefferson was the spokesman, and some States 
demanded the incorporation of a Bill of Rights as a condition 
for their ratification of the Constitution. Jefferson pointed out 
the fallacy of the assumption that representatives of the people 
could not be arbitrary and that a representative Legislature 
required no constitutional limitations upon its powers. So said 
ish 


ree. Bill of Rights is what the TENE are entitled to ORUE every 
government on earth, general or particular.” 


neee “ESOS 


< He. also met the usual arguments against the adoption of a 
f Rights thus: 
A raa of Rights is, li ce all”o 
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instance vastly overweighs the evil .....Experience proves the inefficacy of a 
Bill of Rights. True. But h a is not absolutely efficacious under all cir- 
cumstances, it is of great potency always and rarely inefficacious. . -There is 
a remarkable difference between the characters of the inconveniences which attend 
a Declaration of Rights and those which attend the want of it. The inconveniences 
of the Declaration are that it may cramp Government in its useful exertions. 
But the evil of this is shortlived, moderate and reparable. The inconveniences 
of the want of a Declaration are permanent, afflicting and irreparable. They are 
in constant progression from bad to worse. The executive, in our governments, 
is not the sole, it is scarcely the principal object of my jealosy. The tyranny of 
the legislatures is the most formidable dread at present and will be for many 
years’ 26 


Lhe unmistakable direction in which the Americans took a 
step in advance of the French people in 


; Natural rights trans- . 7 s ò 
| formed into fundamental importing the concept of the inalienable 


‘rights operating as a natural rights of man into the world of 


titutional limitation. Feet z ; : 
ERa sepu — CO aNs is that they did not stop at 
reciting these rights in an ornamental Preamble to the Constitu- 


> * “tion, but adopted them as a part of the Constitution which could 


serve as a legal limitation on the powers of each of the organs set 
up by the Constitution like any other mandatory part of that 
organic instrument and would be enforceable by the courts to 
invalidate legislative and executive acts that might transgress 
these inalienable rights. 

= A modern exposition of this doctrine, as understood by the 
American Supreme Court, is to be found in the case of Board of 
Education v. Barnette :7* 


$ .the very purpose of a Bill of Rights was to withdraw certain subjects 
from the vicissitudes of political controversy, to place them beyond the reach of 
majorities. .and to establish them as legal principles to be applied by the 
courts. One’s right to life, liberty and property, to free speech, a free press, free- 
dom of worship and assembly, and other fundamental rights may not be submitted 
to the votes they depend on the outcome of no elections’’.27 


Another reason behind the adoption of the Bill of Rights 
was that if there was a justiciable guarantee of individual rights 


in a written Constitution, the Judiciary would protect the indivi- 


duals against their violation by the Legislature and the Executive. — 


Judicial- review thus became an inseparable concomitant ens oe 


fundamental rights. In the words of Madison?*: 


“If they are incorporated into a Constitution, independent tribunals 
justice will consider themselves in a peculiar manner the guardians of ian ghi 
they will be an impenetrable bulwark against every assumption of p in thi 
Legislative or Executive; they will be naturally led to resist ; 
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When, therefore, the States, a as ac cone adi ile i Ee 
tion of the Jane Constitution, insisted upon the in 


; “aii 


" p A ~~) = 7 
a 2. ~. 
- Se 
"ad hsf « oe ‘i a tae kt 
Pa a pA S N 
= * í 4 5 a. 











every encroachme: 
upon rights sea pac si for in DE SE aN the beter n of- 
rights.” a al De ge eae 
















A 


D GOVERNMENT AND JUDICIAL REVIEW 


astifution which ultimately led to the Bill of Rights, incor- 
ee rated in the first ten amendments of the Constitution which 

= took place simultaneously in the year 1791, that is, two years 
after the Constitution had been brought into force. 


In fact, the statement that the original Constitution of the 
United States contained no de Aratian of individual rights is 
not wholly correct, because in Art. I, s. 9(1), it prohibited the 
Legislature from passing a Bill of p p or ex post facto 
laws,—both of which limitations are in the nature of fundamental 
rights and? have been included in many subsequent Bills of 
Rights in other Constitutions, as constituting fundamental rights 
of the individual in a negative form.*® In a sense, thus, the First 
Ten Amendments, which go by the name of the Bill of Rights, 
are not in fact, something superadded to the original Constitution 
of the United States, but an expansion of the rights already 
specified therein. 


> . 

It is also noticeable that even after the adoption’of the Bill -~ 
of Rights in the Constitution, the doctrine of natural law and 
à natural rights has wielded a potent force in the United States 
in safeguarding individual rights and in expanding the Constitu- 
tion in that behalf. Thus, in United States v. Cruikshank ,*" it 
was said that the right of the people to assemble peaceably”? 
existed from long before the adoption of the Constitution of the 

United States and was derived “‘from those laws whose authority . 
is acknowledged by civilized man throughout the world.” 
Similarly has it been said, often and often, that the ‘Due Process’ 
Clause in the Fourteenth Amendment embodies the ‘fundamental 
conceptions of justice? or a “demand for civilised standards 
which are not defined by the specifically enumerated guarantees 
of the Bill of Rights’,** or ‘a fundamental fairness essential to the 
A very concept of justice’, ‘the very substance of individual rights 
l of life, liberty, property’.*® 









esti tima ble human liberties’? which would serve as a limitation 
on aide Er SETE power so that it might not be used 
annically against the individuals subject to its authority. In 
ace E v. zk aca ja ” the provisions 
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-The Due Process Clause has thus come to be treated as an à 
a expression of the faith that 
EA page Sm “Arbitrary power, enforcing its edicts to the injury of the persons and 
etn ogee property of its subjects, is not law, whether manifested as the decree of a personal 
era hs R aa ies or of an impersonal multitude” .3°8 
ee oe emerged the concept of ‘a perpetual charter of 
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Once that is established, it became the duty of the Courts 
“to enforce” these “limitations and restraints” against autho- 
rity 


As explained by Cooley,** it is not necessary to incor- 
< wign porate any express prohibition, as the 
express provi 5 = : z , 
required for invalidating Indian Constitution (Art: 13) has done, 
a nee ent, ate, «that the Legislature shall not make laws 
po peta ere Nd Be violating the fundamental rights declared 
in a written Constitution; the very incorporation of such rights 
in the Constitution, in a mandatory form, operates as a limitation 
on legislative power: f 
“Nor, where fundamental rights are declared by the constitution, is it 
necessary at the same time to prohibit the Legislature, in express terms, from 
taking them away. The declaration is itself a prohibition, and is inserted in the 
constitution for the express purpose of operating upon legislative power’ 


There have indeed been some people, mostly British,*?-** who 
have questioned the utility of having a Bill of Rights, that is to 
Say, a declaration of Fundamental Rights in a Constitution, but 
to-day, that view must be said to have been rejected by the history 
of the world because if it was utterly useless or futile, almost 
every written Constitution made since the Constitution of the 
United States, and more particularly, those made since the two 
World Wars, would not have adopted such declarations. So far 
as the United States is concerned, I have already pointed out 
earlier (p. 45, ante), that even a representative Legislature is 
liable to be arbitrary and it was such painful experience of the 
American Colonists at the hands of the British Parliament 
itself,** that led the Americans to adopt a Bill of Rights in their 

Ae “cs ben ek State Constitutions and eventually in the 
mental Rights in India. federal Constitution. ‘The treatment re- 
ceived by the Indians from the British 

Parliament was not dissimilar“ and I am glad to find that even 
a Britisher, who is otherwise a staunch advocate of British 


institutions, has acknowledged that in the matter of adopting 
a Bill of Rights, “the Indian reaction, like the American reaction, 


is in large measure, a product of the British fulen s 


When Dicey, in 1885, said that “the Habeas Corpus Acts. 


declare no principle and define no rights, but they are for practical 
purposes worth a hundred con nal articles See ae 
ion of indi 








d 





- Courts to apply the common law to particular cases, particularly 

because, as I have shown at the outset, common law does not set 

* any limitation upon the Legislature, as does a Bill of Rights in 
2 written Constitution. 


The model of the American Bill of Rights was followed by 
so many of the States formed after the First World War”? that 
the Simon Commission’s pleading against a Bill of Rights in 
1934 was nothing but pleading against history. So said the 
Commission :*? ` 

“We are aware that such provisions have been inserted in many Constitutions, 
notably in those of the European States formed after the War. Experience, 
however, has not shown them to be of any great practical value. Abstract 
declarations are useless unless there exist the will and means to make them 
effective.” 


The dilemna which the Joint Parliamentary Committee 
presented, in order to support the view of the Simon Commission, 
like all dilemnas, contained an inherent logical fallacy. The 
Committee saidř'a— 


“Either the declaration of rights is of so abstract a nature that it has no legal 
effect of any kind, or its legal effect will be to impose an embarrassing restriction 
on the powers of the legislature and to create a grave risk that a large number 
of laws may be declared invalid by the courts because of inconsistency with one 
or other of the rights so declared.” 


Fortunately, the fathers of the Indian Constitution were not s 
beguiled by that dilemna and preferred to follow the famous 
words of Jefferson (see p. 157, ante )— 

“The inconveniences of the declaration are, that it may cramp government in 


its useful exertions. But the evil of this is short-lived, moderate and reparable. 
The inconveniences of the want of a declaration are permanent, afflictive and 


irreparable. . 3 


The reason is that the freedom-fighters in India, like the 
American colonists, had learnt from their experience under an 
Imperialistic regime that even a representative assembly of men E 
-~ might be arbitrary and hostile to the cherished rights of men. 
= They could not, therefore, “implicity believe the representatives E 

of the people, for uncontrolled and unrestricted power might | 
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lead to an authoritarian State”. Our Constitution, therefore, 


= preserves the natural rights against State encroachment and consti- = 
tutes the higher judiciary of the State as the sentinel5* of the said rights... Mond eee 


A demand for the guarantee of Fundamental Rights was ag a 
“ies made as early as the Constitution of India Bill, 1895, drafted 
=- so soon after the birth of the Indian National Congress in the © 
| Lamak oe The urge for incorporating a guarantee of Funda- - 3 
Le nental Rights in our Constitution was later accentuated by the 
-~ need for establishing “a sense ee ap the diff rent 
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This object was developed ever since in different Cengress 
proceedings and led to the Report of the Committee on Funda- 
mental Rights of the Constituent Assembly and the framing of 
Part III of the Draft Constitution in the light thereof. 


To-day it is hardly necessary to explain the need for 
incorporating Fundamental Rights inas- 
much as, inspired with the same object as in 
India, all the new States of the Commonwealth which have been 
formed out of the British Empire itself have adopted a Bill of 
Rights in their respective Constitutions” and most of these 
Constitutions, curiously, were drafted with the assistance of 
British experts. 


Commonwealth countries. 


The urge for embodying guarantees of individual rights in 
Furtherance of demand Constitutions has been further accentuated 
for fundamental rights by by the proclamation of universal human 
a Sd ig rights by the United Nations, adopting the 
Universal Declaration of Human Rights in 1948, 
which the member Nations must conform in order to maintain 
their international prestige in this age of “one world’, and also by 
the adoption of the International Covenant on Civil and Political 
tights in 1966. It is now realised that “the recognition of the 
inherent dignity of the equal and inalienable rights of all 
members of the urnan family is the foundation of freedom, 
justice and peace in the world”. 


Of course, no effective machinery has yet been. devised to 
enable the national of a State to enforce his fundamental right 
against his own State or a foreign State, since only sovereign 
States can be parties to a cause before the International Court of 
Justice.°* It is also true that the Declaration does not say that 
these rights must be protected by the member States by adopting — 
written Constitutions. In fact, the Government of the United 
Kingdom believes that the object can be achieved without a 
constitutional guarantee of the individual rights specified in the “ee 
Declaration. It is interesting to note that Great Britain herse 
submitted, in 1947, a Draft International Bill of Human Rights, 








which provided that “every State is, by international law, —_—— o E 
an obligation to ensure” the effective protection of the freedoms gee 


enumerated in the Bill, and, in a Note appended Cae was 
said— a A E 
; Osean enito, Hee this aed Ko a cider: tior 
eS": as a matter of internal law, it is not possible to surround a y 
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Re that as it may, the very fact that the Charter of the 
United Nations affirms the ‘fundamental human rights’ consti- 
tutes ah acknowledgment on the part of the members of the 
United Nations that they would commit a violation of the 
Charter if any of such rights of the individual is violated.” 
Here, then, is a revival of the ancient doctrine of natural rights 
being superior to the law of a sovereign State, after it had suffered 
an eclipse in the age of historical and analytical jurisprudence, 
and in pursuance ot this revival newer States have been adopting 
written Constitutions with a guarantee of Fundamental Rights.™ 


The reason is that though the machinery for the enforce- 
ment of individual rights in these new States may not attain a 
standard of efficiency comparable to that in England or the 
United States, nevertheless, the Bill of Rights would patently 
serve as an embodiment of an ideal which all the organs of the 
State should strive to attain. It would-be useful to refer to the 
feelings of the Minorities Commission of Nigeria which recom- 
mended the adoption of a Bill of Rights in 
the Constitution for independent Nigeria: 


“Provisions of the kind in the Constitution are difficult to enforce and 
sometimes difficult to imterpret. Nevertheless we think that they should be 
inserted. Their presence defines beliefs widespread among democratic countries 
and provides a standard to which appeal may be made by those whose rights 
ate infringed. A government determined to abandon democratic courses will find 
ways of violating them. But they are of great value in preventing a steady 
deterioration in standards of freedom and the unobtrusive encroachment of govern- 
ment on individual rights.” 


We thus conclude our story of the evolution of natural 
rights as an ethical standard at the dawn of civilised society into 
fundamental rights secured by the highest law of a land and 
enforced by its courts of law. Natural rights are no longer an 
appeal by philosophers dismayed by the tyranny of a sovereign. 
State and its laws, or the slogan of revolutionaries seeking to 
demolish the fabric of the State itself as a reaction against its 
monolithic weight, but an effective means of controlling unlimited 
power, conditioned by the only proviso that the Courts are alert 
and independent. 

The lessons which we can draw from the history of natural 

‘Heritage of Findames- . Tights and which are applicable to funda- 
cast Rights from Natural mental rights guaranteed by a Constitution 
‘Rights. may be formulated as follows: 


oe a i) Natural rights are those minimal rights of an individual 
SS which must be guaranteed ee every Kacey which: claims to be 


Nigeria. 
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liberty and the pursuit of happiness’ in their Declaration of 
Independence, and to adopt them in the form of a Bill of Rights 
added to the Constitution in 1791.°°4 


(iii) Fundamental rights, like natural rights, are intended 
to be limitations upon all governmental power, including legis- 
lative. It is to protect the fundamental rights from legislative 
encroachment, in particular, that is, against the temporary 
passions of a group of men composing the Legislature for the 
time being, that they were embodied in a written Constitution.®°> 


jt is commonplace to point out that no code can possibly be 

Is the enumeration of E¥Paustive enough to anticipate all possible 

Fundamental Rights in future exigencies in a developing country. 

the Indian Constitution No Bill of Rights can therefore exhaust the 
exhaustive? à E : 3 

individual rights which must be protected 

against collective encroachment. Even an exhaustive catalogue 

of ‘natural rights’ has not so far been agreed to by political 

philosophers through the Ages. 


It is on this ground that some Constitutions have put in a 
clause in their Bills of Rights that the enumeration of certain 
rights does not imply the exclusion of any right which may not 
have entered into the enumeration. The American Constitution 
is built on the foundation that all power rests with the people and 
that the Government set up by the Constitution is a government 

HSA of enumerated powers. No organ of the 
aa Government can therefore claim any power 
which has not been granted to it by the Constitution. As has 
been pointed out earlier (p. 156, ante), it is on this assumption 
that a Bill of Rights was considered to be unnecessary when the 
sederal Constitution was originally promulgated.** Even when 
the Bill of Rights was ultimately adopted by the first Ten 
Amendments of the Constitution, the question arose whether an 
attempt to enumerate might not overlook any of the rights which 
the people were already enjoying prior to such enumeration, under 
common law, which the Americans had inherited from. “our 
English ancestors”.** If the Bill of Rights, thus, did not intro- 
duce any ‘novel principles’,®* it did not take away any of the — 
rights belonging to the Americans antecedent to the adoption of 
the Bill of Rights. This was expressly made clear by the Ninth 
Amendment, declaring that— | 
“The enumeration in this Constitution of certain rights shall not be construed hss 
to deny or disparage others retained by the people.” 

The adoption of this residuary clause is thus a | positive EA 
testimony that the fundamental rights enumerated in the Consti- 
tution were derived from the ‘natural rights’ which existed prior __ 
_ to such enumeration and could not be a by anyi enumera- O 
` tion. This TENS mE alia, reco. nabled = ‘me Court 
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It -would be profitable to mention in this context that not- 
withstanding the adoption of the Ninth Amendment in the 
American Constitution, there has not been much use of this 
provision in the actual working of the Constitution, and such 
use has not been necessary because it is the Judiciary which 
has supplied the omission to enumerate any of the existing 
rights or the need for any new rights, by making a liberal inter- 
pretation of the enumerated rights.™* 


The American Supreme Court has, by its judicial gloss, 
added to the Bill of Rights various fundamental rights which 
the Founding Fathers omitted to insert in the Constitution,—not 
because they would not like those rights of the individual being 
safeguarded but because they could not envisage the need for 
specifically enumerating them in the Bill of Rights. The Supreme 
Court has, thus, deduced the following Rights from the existing 
Bill of Rights, even though they are, in fact, not specifically 
enumerated therein as in many later Constitutions: 


A. The freedom of association. It is curious that a basic 
right, such as that of association, was not specifically provided 
for in the American Constitution. Its need was felt only in 
1937, in connection with the status and legitimacy of trade 
unions.*” It was then declared as a ‘fundamental right’®* but 
at that time it was asserted on the narrow foundation of the 
right of collective bargaining of employees against employers to 
protect themselves against unfair and arbitrary treatment. 


The right of association, as a fundamental right, was placed 
on a proper pedestal in the United States, only in 1956-58. Since 
then it has been deduced from the freedom of speech®® guaranteed 
by the First Amendment or, alternatively, from the word ‘liberty’ 
in the Fourteenth Amendment.*® Thus, in a case from Alabama, 
the Supreme Court observed— i 
oP * “It is beyond doubt that freedom to engage in association for the advance- 


ae ut _ ment of beliefs and ideas is an inseparable aspect of the ‘liberty’ assured by the 
‘Due Process Clause of the Fourteenth Amendment, which embraces fréedom of 
i peso ee : 


sole, ed In Sweezy v. New Hampshire,” it was observed—_ 


Patt ae “Our form of government is built on the premise that every citizen has the | | 
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B. The right to educate a child in a school of the parems 
choice, ® and the right to study any language in a school. 


These rights appear to have been deduced from the word 
‘liberty’ in the Due Process Clause of the 14th Amendment. In 


Meyer v. Nebraska, thus,** the Court observed— . 
sie eae this Court has not attempted to define with exactness the liberty thus 
a guaranteed. ..... Without doubt, it denotes not merely freedom from bodily 


restraint but also the right of the individual to contract, to engage in any of the 
common occupations of life, to acquire useful knowledge, to marry, to establish a 
home and bring up children, to worship God according to the dictates of his own 
conscience, and generally to enjoy those privileges long recognized at common law 
4s essential to the orderly pursuit of happiness by free men.” 


It was made clear by saying™ that the right of the teacher 
<- “to teach and the rights of parents to engage him to instruct 
thew children. 235 are within the liberty of the Amendment”. 


In the Pierce case*® the Court, speaking through McReynolds ` 
J., who had delivered the opinion in the Meyer case, said— ` 

“The fundamental theory of liberty upon which all governments in this 
Union repose excludes any general power of the State to standardize its children 
by forcing them to accept instruction from public teachers only. The child is 
not the mere creature of the State; those who nurture him and direct his destiny 
have the right, coupled with the high duty, to recognize and prepare him for 
additional obligations’’.*° 


7 To say so, is not to deny any right of control to the State 
over children even where the parent’s control would be deteri- 
mental to the national interests. This the Supreme Court pointed 
out in upholding the validity of a statute which forbade a parent 
guardian to permit a child to sell newspapers on the streets or 

-other public places :*? 

“The State’s authority over children’s activities is broader than over like — 
actions of adults. This is peculiarly true of public activities and in matters of 
employment. A domocratic society rests, for its continuance, upon the healthy, oo 
well-rounded growth of young people into full maturity as citizens, with all that — 
implies. It may secure this against impending restraints and dangers within a ce 
broad range of selection. Among evils most appropriate for such action are the 
crippling effects of child employment, more especially in public places, and the TN 
possible harms arising from other activities subject to all the diverse influences __ 

of the street. It is too late now to doubt that legislation appropriately | leds 
to reach such evils is within the State’s police power, oe sap the Parents *¥ Hee 









action”’.*2 . * 
C. The right of privacy. A fandeaieiece et 
of life has, similarly, been established, poe Bae 
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"against the States through the Due Process Clause. The knock at the door, 
= = whether by day or night, as a prelude to a search, without authority of law but 
solely on the authority of the police, did not need the commentary of recent history 
to be condemned as inconsistent with the conception of human history and the 
basic constitutional documents of English-speaking peoples’’.76 


The most striking feature of this judicial evolution of the 
right of privacy is that though it was originally set up as a 
protection against arbitrary intrusion by the Police,*® it has been 
developed into a general right of ‘privacy and repose,” belonging 
to a householder as a protection against door-to-door solicitation 
of vendors of magazines** or other commercial literature‘? or 
against loudspeakers being operated on streets so as to cause 
nuisance to neighbouring householders;** the right of married - 
couples to use contraceptives.‘* ; 


It is in the same spirit of presetving the existing rights which 
PEE may have escaped enumeration in the Bill 
of Rights that in s. 5(1) of the Canadian 
Act for the Recognition and Protection of Human Rights and 
Fundamental Freedoms, 1960, it has been provided— 


“Nothing in Part I shall be construed to abrogate or abridge any human right 
or fundamental freedom not enumerated therein that may have existed in Canada 
at the commencement of this Act 


The Indian Constitution, cae has discarded any saving 
biii clause to protect unenumerated rights as in 
: the Ninth Amendment to the American 
Constitution. Hence, as has been pointed out earlier (p. 96, 
ante), our Supreme Court has held that in India a statute cannot 
be annulled on the ground that it contravenes a natural right, 
which is not to be found within the four corners of Part III of 
the Constitution. 

“i This, however, would not lessen the task before the Court 
whenever an appeal is-made by a litigant to a right which is not 
printed in bold letters in the several provisions of Part III. He 
may still contend that the right relied upon by him follows from 

ee Ng of those which are to be found on the text of the Constitution, 

= and it will be the duty of the Court to determine whether the 

a right alleged may be derived, by a proper interpretation, from 

on eS Bide the enumerated rights. 

- Before holding that the right so Aiea is not covered by 

rt IIT of cee anum, it is possible for our Courts— 
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(b) to further inquire whether there is anything in the text 
of the relevant provisions of the Constitution which would prez 
d clude the liberal interpretation that the Court is called upon to 
make. 


The obyious mode of enlarging the contents of Part III of 
our Constitution would, of course, be constitutional amendment. 
But so long as the attention of the Legislature is not drawn to 
the newer problems which are challenging modern civilisation, it 
cannot be urged that Courts in India should wash oft their hands 
altogether merely because the framers of the Constitution could 
not foresee the new situations, or overlooked them. 


The question was indeed raised in the very first case before 
EEA the Supreme Court,—Gopalan v. State of 

x i Madras, where the Court was called upon 
to interpret the expression ‘personal liberty’ in Art. 21. 


__ Mukherjee, J., adopted the meaning given to the expression 
by Dicey? when he said— , 
“Personal liberty means a personal right not to be subjected to imprisonment, 


arrest or other physicał coercion in any manner that does not admit of legal 
justification” .s2 


The majority of the Judges** laid emphasis upon the word 
‘personal’ in the expression ‘personal liberty’ and the crux of this 
view is to be found in the judgment of Sastri, J.° His Lordship 
held that while ‘liberty’ consisted of “doing what one desires”, the 
adjective ‘physical’ narrowed down that concept, to indicate 
“freedom from bodily restraint, and detention in jail is a drastic 
invasion of that liberty”. Sastri, J., in another context,” referred 
to the reason why the Drafting Committee of the Constituent 
Assembly had amended the original draft Constitution to qualify 
the word ‘liberty’ by the word ‘physical’, namely, that otherwise 

| Art. 21 might be construed so widely as to include the freedoms .~ 
: already included in Art. 19. _But it is one thing to say that Art. 21 





$ -== The patent defect of this interpretation is that there are a x 
- number of personal rights which a person in India as elsewhere __ 

ys under the common law, su ject of course, to legislative 
restrictions. Some of these personal rights inelude®*——- = 





-~ The right to eat, drink or smoke as one likes; the risht eee 
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work as much as he likes: or idle as much as he likes; the rig 1p 


to play or sleep when he likes. “ae 
° These rights would not come under any of the clauses of 


Art. 19(1). Nor would they come within the restricted scope 
of Art. 21 as interpreted by Kania C.J., Shastri J. and Mukherjea 
|. If, now, Part III of the Constitution be regarded as ani 
exhaustive enumeration of fundamental rights, the obvious 
result would be that the basic right to do as ome likes could, in 
India, be invaded by the executive and police authorities without 
any legislative sanction, —a situation which no one would relish. 


. 
Kania C.J., seemed to have realised this. Hence, though 
adhering to the view that ‘personal liberty’ meant ‘liberty of thei 
physical body’, he was constrained to observe that the right to 
eat or sleep or work as one pleases was included in that concept.” . 


Das J., made it more clear" when he said that the citizens 
rights to do what he likes etc., were personal rights and that 
instead of attempting to enumerate them exhaustively they were 
included in Art. 21 by the use of the ‘compendious expression 
personal liberty’. 


That an adherence to the concept of ‘personal liberty’ as 
understood by Dicey“? and Blackstone®® was inadequate to meet 
the challenge of newer menaces to human freedom was ere long — 
brought home to the Supreme Court in the cases of Kharak 
Singh® and Satwant Singh.” 


F< 


A. The question for determination in Kharak Singhs 


case?? was whether domiciliary visits of — 
Kharak Singh's case. ‘surveillance’ by the Police over a person at- 















his house, without authority of law (m 
regulations under which it was purported to be done having beata 
made without the authority of any law) constituted a contrave® — 
tion of Art. 21 of the Constitution. | 2 


The answer of the majority in the case® to this questi 
/ does not appear to be clear enough. While Subba Ra Jaa Ea 
minority, held that the right of privacy was included in the mera 
*» dom of the person as guaranteed by Art. 21, the majority ne 
that the right of privacy was “not a guaranteed ri ght una 
our Constitution”??? but nevertheless came to the conclusion a 
“so far as the right of the people to be secured in their houses w 
<oncerned, it must be included in Art. 21, inasmuch as— EFE 
e3 “an unauthorised intrusion into a person’s home and the disturbance @™ 

to him thereby, is as it were the violation of @ common law right of 

an essential of ordered liberty, if not of the very concept of civilisaiins 


ge B6 even having gone so far, the majority disagre 
_ the minority in holding that Art. 21 was aimed agair 
Oa a ee | pare whee 
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— 3 
but not mental coercion. If this be the meaning of the majority 
judgment, it is difficult to agree with it. 

In the United States, it has been established that the word 
‘liberty’ in the Fourteenth Amendment includes “liberty of the 
mind as well as liberty of action’’.°* Does the adjective ‘personal’ 
take away that meaning from the word ‘liberty’?°°? ‘Person’ 
cértainly includes the mind and that is why mental coercion has 
been regarded by law to be as much an evil as coercion of the 
body, in excluding coerced confession.**-*° It is true that the law 
cannot take any account of ‘mere personal sensitiveness”® if that 
merefy refers to sentiments or feelings which may vary from 
individual to individual and cannot form a standard, but if a 
restraint or coercion so operates that the subject cannot be said 
to retain a free mind, that would certainly be taken to be an 
invasion upon his freedom of the person or physical liberty. 
Thus, putting of one question may not constitute coercion, but 
prolonged interrogation, without offering opportunity of legal 
advice may,” and yet the majority in Kharak Singh's case held 
that the unlimited power of the Police to make inquiries from a 
suspect by tendering inquiry slips did not constitute a violation of 
physical liberty as guaranteed by Art. 21:75 


Similarly untenable is the view of the majority®’® that though 
a power to make ‘domiciliary visits at night’ constituted an in- 
fringement of Art. 21, a power of ‘secret picketing of the house 
of the suspect’ did not. The majority held that the power of 
‘domiciliary visit’ included the right to enter into the premises 
and therefore constituted an invasion as to the security in one’s 
house, which the majority deduced from common law to be an 
ingredient of Art. 21. But what Art. 21 guaranteed was not 
freedom of the house, but freedom of the person. That freedom 
certainly included the freedom to be let alone in one’s house, or 
the right to receive such visitors as he liked, except of course for 
criminal purposes. It is because of the interference of the first 
ingredient that a domiciliary visit must be regarded as a violation 
of personal liberty. On the same principle, when the Police keep 
a secret watch over the visitors of the suspect it should be con- 
sidered to be an invasion of personal liberty of the subject if the 


considerable length of time, and it should be unconstitutional if | 
done without authority of law. — i. Sats Seat a9 


| But whatever be the deficiencies of the majority opinion in- Ta 
-= Kharak Singh’s case,” one thing is anges Ee that 
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into his personal security and his right to sleep which is the 
normal comfort and a dire necessity for human existence even 
as an animal”. 


(b) That the adjective ‘personal’ was used in Art. 21, not 
to abridge the content of ‘liberty’, but only to distinguish the scope 
of Art. 21 from that of Art. 19, which already covers some aspects 
of ‘liberty’: 

eee the qualifying adjective has been employed in order to avoid over- 
lapping between these elements or incidents of ‘liberty’ like freedom of speech or 


freedom of movment etc. already dealt with in Art. 19(1) and the ‘liberty’ 
guaranteed by Art. 21...... »* 100 a 


v 


B. Subba Rao J., (as he then was), who was in the minority 
in Kharak Singh's case,” gained majority in 


Satwant Singhs case. Satwant Singh's case,™ so that the decision ~ 


`of the majority in Satwant’s case is prac- 
tically a reiteration and application of his views in Kharak Singh's 


case.°° 


The question for decision was whether the refusal or with- 
drawal of a passport by the administrative authority to travel 
abroad was an infringement of Art. 21 since, admittedly, there 
was no existing law placing restrictions on the citizens’ right to 
go out of the country. It was not possible to deduce any funda- 
mental right to travel abroad from Art. 19(1)(d) since that 
provision ‘guaranteed only the right “‘to move freely throughout 
the territory of India”. 


The question was whether it could be predicated that the 
right of movement was included in the Indian Constitution in two 
articles, (a) movement within India, in Art. 19(1)(d), and (b) 
movement out of India, in Art. 21. This question could not | 
answered in the affirmative if the Gopalan view‘? of Art. 21 
being limited to freedom from physical incarceration was 
adhered to. Subba Rao C. J. put an end to the seventeen-year- 
old Gopalan view** by reiterating his minority opinion if Kharak 
Singh s case®® that ‘personal liberty’ in Art. 21 of our Constitution 
was as wide as the word ‘liberty’ in the 5th and 14th Amend- 
ments to the American Constitution as explained in decisions 
such as Munn v. Illinois, in these words: 


pas ORE liberty in our Constitution bears the same comprehensive meaning as 
given to the expression ‘liberty’ in the 5th and 14th Amendments to the U. S. 


Constitution and the expression ‘personal liberty’ in Art. 21 only excludes the — 


ingredients of ‘liberty’ enshrined in Art. 19 of the Constitution. In other words, 
the expression ‘personal liberty’ in Art. 21 aa aie 


to travel abroad, but the right to move throughout the territories of India is not - 


~ covered by it inasmuch as it is specially provided in Art. 19.102 ‘ 
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mental right of a citizen to move out of India, even though there 
was no specific enumeration of such right in Part III of the 
Constitution. | 


I shall now refer to the demand for some new rights which 
could be met by our Supreme Court, in whole or in part, by the 
application of tke canon of liberal interpretation: 


A. Let us start with the right to privacy. 


s I have already pointed out (p. 165, ante) how the American 
Supreme Court has developed a general 
right of privacy and repose in one’s home, 
or a right to be let alone.’ 


RigMt to privacy. 


Starting with privacy against arbitary intrusion by the 
police*® as a corollary from the immunity from ‘unreasonable 
search and and seizure’,*°-* the Court has by this time deduced 
various aspects of privacy from other freedoms enumerated in 
the American Bill of Rights,’°* so as to comprise— 

(i) Privacy of association.” 

(11) Privacy in public expression.'”® 

(111) Privacy of the body as a protection against self-incri- 
mination.*®7 

(iv) Marital privacy.'*,?%* 

(v) A “privacy of life’ *°* which protects a person from 
arbitrary intrusion by the Police (e.g., without a warrant) even 
when he is at another man’s house’ or at a public telephone 
booth.*?° 

(vi) A privacy of a householder against loudspeakers,™ 
Or against door-to-door solicitation of vendors of magazines or 
other commercial literature.” 


Our present object is not to ascertain whether all the above 
aspects of privacy can and should be introduced in India, but 
whether a right of privacy, in general, can be deduced from 
Art. 21. The question of unreasonableness of any restriction 
imposed upon such right could not, of course, be questioned 
under Art. 21 (so long as Gopalan*®? stands) ; but if it is acknow- 
ledged that the ‘right to be let alone’ is included in Art. 21, people 
would be in a position to resist invasion of such right by the 
administrative and police authorities without a sanction of law. 


When the question first arose, Jagannadhadas, J., speaking 

for the Court in Sharma v. Satish,'!2 threw cold water on any 

>: Such suggestion in these words: . | it See. 
_ “When the Constitution makers have thought fit not to subject such regula- _ 
_ Hon to constitutional limitations by recognition of a fundamental right to privacy, _ 
_.__ analogous to the American Fourth Amendment, we have no justification to import 
gen, GAN nto a totally different fundamental right, by some process of strained construc- ee 
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Faai Fedt would really be an unfortunate state of affairs if it was 
= fot possible to assert, in India, a fundamental right to privacy 





against unlawful governmental intrusion when such a right is 
regarded as a basic condition of the ‘inherent dignity’ of the 
human family and is declared in Art. 12 of the Universal Declar- 
ation of Human Rights, in these words— 


“No one shall be subjected to arbitrary interference with his privacy, family, 
home or correspondence. ......” 


To say that there is no specific guarantee against 
‘unreasonable search and seizure’ in the Constitution of India 
is not a complete and conclusive answer to the question whether 
it is open to our Judges to draw a right to privacy in the sense 
in which it is being discussed now, from some of other provi- 
sion of the Constitution as it exists. 


The reason is, as Douglas J. explained,’** that it is only a 
‘part’ of the claim to privacy which is included “in the prohibi- 
tion of the Fourth Amendment (U. S. A.) against unreasonable 
searches and seizures”. The other ingredients of the right to 
privacy according to Douglas J. are— 

“He may not be compelled against his will to attend a religious service; he 
may not be forced to make an affirmation or observe a ritual that violates his 
scruples; he may not be made to accept one religious, political, or philosophical 


creed as against another...... The present case involves a form of coercion to 
make people listen”.*35 


_ The learned Judge, in the instant case''* deduced a freedom 
sot to listen to amplifying radio programmes in passenger trans- 
port vehicles, as an ingredient of the right to privacy; and all 
these ingredients, he asserted, would follow from the guarantee 
of ‘liberty’ in the Fifth and the Fourteenth Amendment: 


“Liberty in the constitutional sense must mean more than freedom from un- 
lawful governmental restraint; it must include privacy as well, if it is to be a 


repository of freedom. The right to be let alone is indeed the beginning of all 
freedom.” 


__ Tt has just been seen that one of the facets of the right of 
privacy, namely, freedom from domiciliary visits by the police 
to one's residence at night™™, has already been drawn from the 
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(a) that it includes the right of every individual “to the 
possession and control of his own person, free from all restraint 
and interference, unless by clear and unquestionable authority » 
of law’’*** 

(b) that “the specific content and incidents of this right 
must be shaped by the context in which it is asserted.”'*® 


B. Wtre-tapping. 
Another modern menace to privacy is wire-tapping, which 
Mig) has been made possible by the development 
eo of of the science of electronic devices for 
| ‘eavesdropping,’ e.g., intercepting telephonic 


communications. 
In this sphere, there is a serious conflict between the indivi- 
dual’s interest to defend his privacy and the 
OS: A. 
public interest in the detection of crimes, 
which would prima facie justify the means by which it 
was effected. It is no wonder, therefore, that, on this question, 
the American Supreme Court has had to struggle for long 
against itself as well as against State Courts. In 1928, the 
Court held™™ that the device of wire-tapping did not violate 
the right against ‘unreasonable Searches and seizures’ guaranteed 
by the 4th Amendment because no search or seizure was involved 
ir the interception of a telephonic message nor the right against 
self-incrimination because the sender of the message was not 
compelled by the State to talk to anybody. The Court failed to 
catch hold of the ‘liberty’ clause, but suggested that the accept-* 
ance of evidence obtained by wire-tapping could be prohibited 
by legislation. | 
This was followed by Congress enacting the Federal Com- 
munications Act, 1934 which forbade a person to intercept any © 
‘communication’ and to disclose any such intercepted communi- 
cation to any person. without authorisation by the sender. ‘The 
Court, ere long, held that evidence obtained by wire-tapping,***® 
e.g., interception of a telephone talk," was inadmissible in 
federal Courts. | 
"Then followed -a lone period of struggle to determine — 
whether the federal Act of 1934 was binding on State Courts. __ 


But eventually, as late as 1968. the Supreme Court has held, 
disapproving its earlier decision,” that a Judge of a State Court- 
could not bean accomplice in the wilful transgression ofa fede ral 
statute because the federal statutes are binding on all courts, by 
reason of Art. VI of the Constitution. The result: peas evid- 

ence obtained by wire-tapping is inadmissible, whetł in the 
OSIRIS. sites Copeiendh 4 E netist Hence, even though it i: 
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in fact, resorted to by the Police for the purposes of investiga- 





tion, the evidence so gathered cannot be used to convict the  \ 


èe accused. 


Australia is in advance of many countries in this matter, 
iiai having enacted the Telephonic Communi- 
cations (Interception) Act, 1960, which has 

been enforced by the Court.? 
The question of wire -tapping, tape- recording or the like has 
hodi not yet been examined by our Supreme 
Court from the constitutional standpoint. 


In Yusufalli v. State of Maharashtra, ™* a case of “tape- 


recording was brought before the Court. The only question 
which the Court answered in this case is whether the evidence 
obtained by such means could be used against the accused within 
the scope of s. 162 of the Criminal Procedure Code, and the 
Court answered this question in the affirmative. No question 
of constitutionality was raised in this case. But it is noticeable 
that the Court expressed its disapproval of such practice, in 
these words— 
“In saying so, the Court does not lend its approval to the police practice of 

tapper¢ telephone wires and setting up hidden microphones for the purpose of tape 

But if the Court feels, as in the Maharashtra case’™ just 
cited, that it is unconscionable or against ‘common right and 
reason’ to obtain evidence by such means to convict a person, a 
bolder pronouncement is to be made on some future occasion. 

* Could not the Court bring it within the fold of ‘personal liberty’ 

in Art. 21 as it had done as regards ‘police surveillance’ in 
Kharak Singh’s!™ case, to demand specific legislative sanction 
for resorting to such means for investigation? And if any such 
legislation is eventually undertaken, the question may, once 
again, be raised whether such legislation, reopening the Gopalan* 
foreclosure, would constitute an unreasonable restriction upon 
an individuals’ freedom of speech, as suggested by Subba Rao Jf, 
in Kharak Singh’s case. 


As to the applicability of Fundamental Rights it Heaps eae 





Pendants R mentioned that the scheme of the Indian — 
constitute. limitations Constitution has obviated. one question 


“=> aoth Federal and which has troubled the Judiciary in the > 


7 the - United States for long, namely, whet! 

ee Bill Rights are applicable to the States or are addresse 
ae Aa eed Government. In the U.S.A., it was ori iginal, 
Dy hele vat since the States have their | own Constitutions, | 
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provisions in the Bill of Rights incorporated in the federal Con- 
stitution have been held to be binding on the States as well,’*5 
though occasionally the question is raised in particular cases, 
even now. But in India, excepting Jammu and Kashmir, no 
other State has any Constitution of its own, and there is little 
doubt that the Fundamental Rights embodied in Part III of the 
Constitution of India are binding both upon the Union and 
States'*®; of course, in the case of the State of Jammu and 
Kashmir, the Fundamental Rights as specified in Part IIT of 
the Constitution of India may be modified!” by the President 
of Imdia, in the manner laid down in Art. 370(3) of that Consti- 
tion itself. 
It has already been explained (Lecture III, pp. 70 et seq., 
Fundamental Right, a @fe) that a written Constitution has been 
limitation upon ‘State historically devised as a limitation upon the 
ees exercise of arbitrary power by any limb of 
the State and a Bill of Rights guaranteed by such Constitution is 
intended to operate as a limitation upon the exercise of unlimited 
power by any of the organs,—executive, legislative or judicial, — 
through which the State can act.?28 In short. fundamental 
rights operate as a limitation upon ‘State action’, collectively and 
individually. 
In the United States, the doctrine of State action had to be 
USA evolved primarily by reason of the word 
; ‘State’ in the Fourteenth Amendment to the 
Constitution which reads as follows: 


we Savy nor shall any State deprive any person of life, liberty or property, 
without due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.” 

As has been explained earlier, the object of Fundamental 
Rights is to guarantee certain minimal rights of the individual 
as against collective encroachment through the State which 
wields the coercive power of the political society, or more strict- 
ly, enforces the will of the majority.72° The guarantee of ‘due 
process’ and ‘equal protection’ in the Fourteenth Amendment is 
therefore addressed against the State. But the object of the 
guarantee would have been defeated if it could not bring within 
its sweep all the organs of the State and all the agencies ‘and 
instrumentalities through which the State acts in a modern 
political system. 

The comprehensiveness of the operation of the Funda- 
mental Rights included in the 14th Amendment against all forms 


of State action was thus formulated in the early case of Ex parte 


Virginia*** in the following words, which have been reiterated 

inv Tatercasésia stats i bea PS sre ie. gc ting gee E ETT ge og 

“A State acts by its legislative, its executive, or its judicial authorities. It can 
_ act in no other way. The constitutional provision (14th Amendment), 5 eee 
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_ must mean that no aSency of the State, or of the officers or agents by whom its 
powers are exerted, shall deny to any person within its jurisdiction the equal 
protection of the laws Whoever, by virtue of a public position under a State 
- government. _. Genies or takes away the equal protection of the laws, violates 
the constitutional inhibition: and as he acts im the name of and for the State, and 
is clet®ed with the State's Power, his act is that of the State” 


From the earliest times, therefore, the American Supreme 
Court has made it clear that the Fourteenth Amendment ope- 
rates against acts done by any of the organs of the State legisla- 
ture’ (including even a Committee of the Legislature’), execu- 
tive or judicial’* or any other agency exerting any of, such 
powers of the State,'** or even private persons or bodies exercis- j 
ing statutory powers’ or supported by the State," with or with- : 
out legislative authority or in abuse of such authority.*3*-§ = 

Turning now to the Constitution of India, it will be seen 

- India that many of the provisions in Part III of 

the Constitution relating to Fundamental 
Rights are drafted as express limitations upon the State, 
eg., Arts. 14, 15¢€1), 16, 28(1); 29(2), 30(2), 31(2A). In 
applying these guarantees therefore an interpretation of the word 
‘State’ shall be involved. But, instead of leaving it to specula- 
tron, the framers of our Constitution have offered a guide to the 
Courts, by inserting the definition clause in Art. 12 which 
says— 


“In this Part, unless the context otherwise requires, “the State” includes the 
E : Government and Parliament of India and the 
Definition of ‘State’. Government and the Legislature of each of the States 
and all local or other authorities within the territory of India or under the 
control of the Government of India.” 


“That in drafting this Article, the makers of our Constitu- 
tion were influenced by the American concept of ‘State action’ 
will be evident from the fact that in the definition given in Art. 12, 
they included not only the organs of government but also other 
bodies exercising legal authority.**® Our Supreme Court, too, in 
line with its American counterpart, has held that Art. 12 extends 
not only to the Legislative’*® and Executive’! organs of the 
Union and the State but also other instrumentalities of the 
Government (whether acting under statutory authority or not"*?), 
a local authority; such as Panchayat, *? as well as any body. 
of persons exercising statutory powers, whether such powers are 
governmental or non-governmental.'*®. | 


. ~ The negative aspect of the Indian decisions has also been = 
_ consonance with American judicial opinion and the general prin- __ 
ciples discussed earlier in this Lecture. ‘Thus, it has been held — 










TAT that fundamental rights, such as those guaranteed by . (rts. 16 
_  2land: are guaranteed against State action as distinguished 
cee: n of such rights by private individuals. In cas 
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of violation of such rights by private individuals the person 
aggrieved must seek his remedies under the general law." 


But where the claim of a private person is supported by a 
State act, executive or legislative, the person aggrieved may 
challenge the constitutionality of the State act which supports 
the private claim.**® 


But, in the application of Art. 12 to the different organs of 
the State, our Supreme Court has partially defeated the object 
òf adopting fundamental rights as a limitation against all forms 
and eagencies of ‘State action’, by excluding judicial’*® as well 
as quasi-judicial**‘ action from the concept of ‘State action.’ 
The net result of such exclusion is that it would not be possible 
for the Supreme Court or a High Court, in the exercise of its 
jurisdictions under Arts. 32 and 226, to quash a judicial or quasi- 
judicial decision merely on the ground of contravention of a 
fundamental right and that the only remedy of a person deprived 
of his fundamental right by a judicial decision would be an appeal 
or revision, if available. By this self-abnegation, the Supreme 
Court has lost a potent and expeditious instrument of prevent- 
ing the subordinate courts and tribunals from encroaching upon 
fundamental rights, which it obviously had under the aforesaid 
provisions. The Court has thus curtailed the ambit of Arts. 12, 
32 and 226 in one stroke. 


It is true that the problem cannot be dealt with solely from 
the standpoint of the American decisions because we have got 
a definition of the word ‘State’ in our Constitution itself. We 
have, therefore, to advert to the proper interpretation of Art. 12. 


I. I shall first take up the case of the Judiciary. 


Since various arguments have been advanced to exclude it 
ce, Whether Courts are from the ambit of Art. 12, it would be con- 
State’ for enforcement à i 
of Fundamental Rights. venient to meet those arguments serially: 


(i) It has been said that the definition in Art. 12 mentions 
only the Executive Government and the Legislature and, if the 


Courts were also intended to be included, the Constitution would 


have added that word. 


(a) The answer to this contention is that the definition is 
inclusive and, in such a case, a specific enumeration of some 


objects wotld not necessarily exclude those which are not 


mentioned.1*5-1#? 


(b) There is nothing in the proceedings of the Constituent — 
Assembly or the Drafting Committee to indicate that, while | ai 


incorporating the American concept of ‘State action’ in Art. 12, : : 
` the Judiciary was deliberately intended to be excluded. — 
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On the other hand, it must be assumed that the makers of 
the Constitution were aware that many of the Fundamental 
Rights would be meaningless if not available against the Judi- — 
ciary as well, e.g., the rights against conviction under an ey post 
facto law, double jeopardy and self-incrimination in Art. 20; the 
right not to be deprived of life or personal liberty except accord- 
ing to procedure established by law (Art. 21); protection against 
arrest and detention under Art. 22(1). 





Sc far as the United States are concerned, there is little ~~ 
~- doubt that the corresponding provisiqns of i 
i i the American Constitution operate as limita- 3 
tions upon the Judiciary. Though Jefferson highlighted the 





tyranny of the Legislature™™’ (p. 64, ante), the Bill of Rights 
was intended as a limitation on all branches of government, — 
legislative, executive and judicial, so that it might ensure the 
working of a ‘limited government’ which lies behind the written 
Constitution as understood by the Americans. Provisions which, 
in particular, operate as limitations upon the Judiciary were thus 
mentioned by Black J. in Adamson v. California:*** 
“The Fifth. Sixth and Eighth-Amendments were pointedly aimed at confining 
exercise of power by courts and judges within precise boundaries, particularly in 
the procedure used for the trial of criminal cases.” 3 


As will be just shown, the equal protection and due process 
clauses of the Fourteenth Amendment have similarly been 
applied by the American Supreme Court against the inferior 
courts. : } 


(c) The residuary expression ‘other authorities’ in Art. 12 
is also of the widest amplitude to include the Judiciary. It has 
now been settled that this expression is not to be construed 
ejusdem generis with the particular enumeration which precedes 

-~ it and that any authority which administers or enforces laws 
would be included within this expression.**? The Court has, in 
numerous decisions, held that when a law is void owing to con- 
travention of a fundamental right, an administrative order 
which enforces such unconstitutional law would also be void.** 
As Hidayatullah J. (as he then was) rightly observed,’ on 
principle, there should be no difference when such unconstitutional 
law is sought to be enforced by a judicial order. Sa 

Of course, in India, there is no scope for quashing a judici aa 3 

so TN decision on the specife ground that to 
denies ‘Due Process’, because there 1s nO © 
‘Due Process’ clause in our Constitution. ; Epe r 
= But there is no apparent reason why the Judiciary sho 
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Let us now examine the applicability of the various«provi- 
sions in Part III of our Constitution against the courts: | 


A. Equal Protectton (Art. 14). 


The question for determination in the early case of Budhan 
v. State of Bihar” was, of course, 
whether the statutory provision in sS. 30 of 
the Criminal Procedure Code violated the equal protection 
guaranteed by Art. 14 in that it enabled a Magistrate, specially 
empowered under that section, to try a case which was otherwise 
triable by a Court of Session, in accordance with a procedure 
which was less beneficial to the accused. Such Special Magis- 
trate would have jurisdiction only with respect to such offences 
and in respect of such locality as might be specified in the notifica- 
tion of the State Government conferring such power upon a 
Magistrate. Prima facie, the legislative provision was discri- 
minatory, but the Court upheld its validity on the finding that 
it could be applied only in the case of certain offences which 
tormed a class by themselves to require trial by a speedier proce- 
dure and, once such notification was made, all persons accused 
of those offences in the particular locality would be tried by the 
Special Magistrate instead of by the Court of Session. The ratio 
decidendi behind this decision of the Supreme Court, therefore, 
was that the classification made by the Legislature was 
reasonable, and, hence, there was no contravention of Art. 14 ~ 
involved. This far was enough to dispose of the criminal appeal . 
under Art. 132 of the Constitution which was before the Supreme 
Court. But the Court also made some observations as to 
whether a court could, by its judicial acts, possibly violate Art. 14, 
since it was so contended on behalf of the appellant. The 
substance of the Court’s observations on this point seems to be 
that the mere exercise of discretionary jurisdiction by a court 
differently, according to the particular circumstances of different 
cases, would not involve a violation of Art. 14, but the unanimous 
Court, speaking through Das J., did not rule out the possibility 
of such discrimination if, in any case the exercise of the judicial 
power was ‘intentionally and purposefully’ discriminatory, which 
‘expression was borrowed from the American case of S de 
vx. Hughes.” So said Das J.— 


“The judicial decision must of necessity depend on the facts and circumstances - 
of each particular case and what may superficially appear to be an unequal 
l application of the law may not necessarily amount to a denial of equal protection 
= Of law unless there is shown to be present in it an element of intentional and 
Ee purposeful discrimination. It may be mentioned at once that in the present case 
=== there is no suggestion whatever that there has been at any stage any intentional 
=- Oof purposeful discrimination as against the appellants by the Sub-Divisional 
~ Magistrate or the District Magistrate or the section 30 Magistrate who actually 


Equal Protection. 
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tried the accused. Further, the discretion of judicial officers is not arbitrary and 
subject to revision by the superior courts of orders passed by the Subordinate 
Courts.. In such circumstances, there is hardly any ground for apprehending any 
capricious discrimination by judicial tribunals.” 


The case of Snowden'** was, of course, an action, not against 
a judicial decision but against a statutory election authority, 
brought on the allegation that the latter had unjustly denied 
nomination to the Petitioner, thereby denying equal protection 
in the matter of administration of the election law. The Court 
dismissed the action. The principal majority judgment delivered 
by Stone J. rested on the ground that though the administration 
oi a law as distinguished from the law itself could be challenged 
as denying equal protection, it could be so challenged only where 
there was present in it “an element of intentional or purposeful 
discrimination”. But there was a reference to judicial decisions 
in the concurring opinion of Frankfurter J.: 
“The Constitution does not assure uniformity of decisions or immunity from 
merely erroneous action, whether by the courts or the executive agencies of a 
State. .....The talk in some of the cases about systematic discrimination is only 
a way of indicating that in order to give rise to a constitutional grievance a 


departure from the norm must be rooted in design and not derived merely from 
error or fallible judgment 


And if the highest court of a state should candidly deny to one litigant a rule 
of law which it concededly would apply to all other litigants in similar situations, 
could it escape condemnation as an unjust discrimination and therefore a denial 
of the equal protection of the laws? See Backus v. Fort Street Union Depot Co., 
169 U.S. 557 (571).” 


The concluding portion of the opinion of Frankfurter J. 
suggested that the order of the Election Board, which was 
challenged in the case, would not be held to be a ‘State action’ 
“until the highest court of the State tonfirms such action and 
thereby makes it the law of the State’. The substance of 
Frankfurter J.’s opinion in the Snowden case? is that the 
decision of a court may be challenged on the ground of violating 
the guarantee of equal protection where there was a purposeful 
and intentional discrimination, as distinguished from a mere 
error in applying the law, which could be corrected by appeal. 


Though the number of cases where the American Supreme 
Court has applied the Equal Protection Clause to quash the deci- 
sion of a court, on the ground of such ‘purposeful discrimination’ 
as referred to above, is not large there is a mass of cases where 
the Court has quashed conviction at a criminal trial of a Negro 
on the ground that there was an intentional exclusion by the 
Court of any member of the Negro race from the jury empanelled . 
to try the case.*°* The principle applied in these cases has thus 
been expressed by Jackson, J.*5°— 

_ “But a discretion, even if vested in the court, to shunt a defendant before 


_ a jury so chosen as greatly to lessen his chances while others accused of a like = 
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defence are tried by a jury so drawn as to be more favourable to thern, would 

hardly be ‘equal protection of the laws’...... A defendant could complain of , 

this inequality even if it were shown that a special jury could never had convicted 

any defendant who did not deserve conviction.” 

In some of the cases, of course, there was exclusion of the 
Negroes by statute, so that the statute itself offended against the 
guarantee of equal protection, so as to vitiate the trial at the 
root. But in Norris v. Alabama‘ the conviction was quashed 
because the jury commission (a ministerial adjunct of the Court) 
Had been systematically excluding the Negroes from the jury, 
in fact, and this was held to vitiate the trial on the round of 
violation of equal protection. Similar was the case of Cassell v. 
Texas.**? In Carter v. Texas'® it was observed that it was 
immaterial if such racial discrimination was made by judictal 
action: 

“Whenever by any action of a State, whether through its legislature, through 


its courts, or through its executive or administrative officers, all persons of the 
African race are excluded, solely because of their race or colour, from serving 


ela jurors in the criminal prosecution of a person of the African race, the 
equal protection of the laws is denied to him, contrary to the Fourteenth Amend- 
ment.” 


In the Maharashtra case,*** the observations of Das J. in 
Budhan’s case™®*® have been explained away as obiter, by 
Gajendragadkar, C.J. But that does not solve the problem before 
us. It must be pointed out that in the Maharashtra case,**™* the 
Article invoked was not Art. 14 and there is no discussion in the 
judgment of Gajendragadkar, C.J. as to why the Judiciary could 
not be included in the definition of ‘State’ in that Article. The 
main argument in the judgment was that the writ of certiorari 
should not issue against a High Court, to which argument I shall 
advert shortly. But even assuming that that argument is correct, 
that is no answer to the question why that writ or any other 

_ writ under Art. 32 or 226 should not be available against the 
4 inferior courts to quash their unconstitutional decisions. 


The argument advanced by Hidayatullah, J. to repel the 
thesis of the majority that a judicial decision, if wrong, could be 
corrected by appeal and that it could never be imagined as offend- 
ing a fundamental right because the function of the Judge was 
only to decide a cause between parties, seems to be irrefutable. 
He gives the following illustration’: 

“If a Judge, without any an driers a pieuibers Of ekg an peamneeenn 
fundamental — 


party out of his Court, those so ordered may seek to enforce their 
rights against him and it neat Sake cas a eee 


= i he sits a Judge. ` 2 | cgi rete Wee! yee oe 





- U.S.A., but merely gives the accused an opportunity to engage 






denying him an opportunity of engaging or communicating with. 





984 LIMITED GOVERNMENT AND JUDICIAL REVIEW 


been made by an inferior court, why should it not be open to the 


agerieved persons to bring the matter at once before the High 
Court in a petition under Art. 226? 


In view of the foregoing considerations, it would not be 
illegitimate to hold that the question whether a Court could be 
regarded as ‘State’ within the definition in Art. 12 has not been 
conclusively determined in the Maharashtra caset and that it 
cannot be asserted as a general proposition that no action of a 


Judge can ever be questioned on the ground of breach of a funda- 
mental right.*®*4 


B. Immunity against double jeopardy [Art. 20(2) and 
against self-incrimination [ Art. 20(3)}. 


In the U. S. A., it has been held in numerous cases that a 
conviction obtained in violation of these guarantees is void and 


that a writ of habeas corpus or certiorari would be available to 
quash such decision.*® 


There is nothing in the Constitution of India to hold that a 
judicial decision which offends against these guarantees would 
not be void in the same sense as a law would have been, under 


Art. 13(2) 28a 


C. Right to be defended by counsel [ Art. 22(1)]. 7 


_ In the United States, there is an independent provision, on 
this point, to vitiate’®® the judicial proceeding, which says— 


“In all criminal prosecutions, the accused shall... ... have the assistance of 
counsel for his defence.” 


But there are decisions where such denial has been held also 








in the Due Process Clause.?®%* ‘The resultant conviction is ren- 
dered invalid, for want of jurisdiction.**@ 


It is true that the language in Art. 22(1) of our Constitution 
is different in one respect, namely, that it does not impose any 
duty upon the State to supply a lawyer to the accused,'®® as in the 













a lawyer of his choice, so that if the accused never asks for such 
permission, it cannot be said that there has been any violation of - 
this guarantee.*®° 


Nevertheless, it has been held"? that where a trial is held E 
without informing the accused of the date of trial and thus ,— 


his legal adviser, the conviction is liable to be set aside in ealas 
‘The only question is whether such conviction can be also quashed — 


= w a writ of certiorari under Art. 32 or 226 or wees d furt ser 


Enak sach trial, can tbe nepang by a writ c bi is 
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hibition. The conclusion arrived at by Hidayatullah, J., on this 
point, in the Maharashtra case," when applied to an inferior 
court, is unanswerable: 


“If the High Court had, for example, insisted on the defendant in a criminal 
case to take a counsel of its choice, the trial would have been vitiated. Why? 
Because of the breach of the fundamental right in Art. 22(1). The remedy would 

- not have been to wait till the end of the trial and then to bring the matter up 
by appeal on a certificate or to ask for special leave against the order but to ask 
for a writ compelling the observance of the Constitution.” 


- D. Freedom of expression and the other freedoms in 
Art. 19. 


In the U. S. A., it has been held that though a Court has the 
power to punish for contempt any utterance which interferes 
with the free administration of justice, if the Court exceeds its 
limits and punishes a statement which comes within the legitimate 
bounds of the protection offered by the First Amendment to the 
Constitution, the judgment of conviction itself would be invalid 
for contravention of the First Amendment, so that it would be 
quashed by a superior Court in a proceeding for certiorari,’*? as 
well as by habeas corpus.*7* The reason is that— 

EEPE. PE the first Amendment. ..... forbade the punishment by contempt for 
comment on pending cases in the absence of a showing that the utterances created 

a ‘clear and present danger’ to the administration of justice”.172 

For the same reason, when a conviction is founded on a 
ground which is not a legitimate ground for restricting freedom 
of speech and expression, the ‘conviction’ may not stand.1™4 

The same principle has been applied to the other freedoms 
included in the First Amendment, e.g., the freedom of religion. 
Thus, it has been that the judgment of an inferior Court may 


Supreme Court, being in accord with the established juristic 
principles as to the sweep of fundamental rights, there is no 
reason why these should not be applicable in India to render 


invalid any judicial order or decision which offends 
freedoms guaranteed to a citizen by Art. 
by Hidayatullah, J., in the minority, in the Maharashtra 

_ In the case of the freedoms guaranteed by Art. 
_ should be noted, there is not tee ce apposed cramp 
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then,was) in the Maharashtra case are, accordingly, irrefut- 
able: mae 


(a) “In the context of Articles 19(1)(a) and (d) itis easy 
) visualize breaches by almost any one including a Judge" 
(rara. 102, ibid. ). 

(b) If an order of a Judee, in his administrative capacity, 
may be conceived of as violating a fundamental right, as the 
Supreme Court had held in the case of Prem Chand, ">? it was 

'Hogical to say that a similar order made by a Judge in his 
judicial capacity should be beyond the reach of fundamental 
rights (para. 102, zbid.). 


The argument of ex-Chief Justice Subba Rao, 178 namely, 
that a Court, when acting in its quasi-legislative (rule-making) of 
administrative capacity is ‘State’ within the definition of Art. 12 
but not when acting judicially, is contrary to the juristic principles 
arrived at by the American Supreme Court: we should not, 
therefore, accept such a narrow construction of the definition in 
Art. 12, when it is ‘inclusive’ and not exhaustive, in its express 
terms. 


(ii) It has been said that a Judge has the right to decide 
rightly or wrongly and that when he decides wrongly, the only 
remedy is by way of appeal or revision before a superior 
tribunal and not by a collateral proceeding. 


But when a decision or order contravenes a fundamental 
right, it is not a case of mere wrong decision. As has been 
already explained, such decision becomes a nullity because it 
transeresses a constitutional limitation, just as a legislative act 
becomes void when it offends a fundamental right. The English 
principle of a court having the jurisdiction to decide wrongly 
takes no account of any constitutional limitation because in 
England there is none. On this point, I cannot do better than 
what I wrote in 1965:**7 


“In India, an obsession is likely to operate in this field inasmuch as so long 
we were following the English notions about the status and functions of the Courts. 
But the position must have changed after the adoption of a written Constitution 
with a Bill of Rights. The Courts, like any other organ of the State, are limited f 
by the mandatory provisions of the Constitution and they can hardly be allowed l 
to override the fundamental rights under the shield -that they have, within their : 
jurisdiction, the right to make an erroneous decision. It is to be noted that the i 
= — definition of ‘law’ in Art. 13 (3) includes a custom or usage and any custom or 
=- -usage which contravenes a fundamental right would be void, under Art. 13(1). 
_ Suppose, now, that an inferior Court enforces, by its decision, a custom which 
_has become void by reason of a fundamental right. If an appeal lies from such 
decision, the appellate Court would no doubt correct the decision on the merits, 
if the point is properly placed before it. What happens if there is no 
ss appeal, and the matter is brought before the Supreme Court or a Hi 
aan iy EE a its extraordinary jurisdiction under Art. 32 or 226? Would the 
; eo te ground that it would not MAS pet 
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decision unless the error is apparent on the face of the record; or, should the 
Court, as the guardian of Fundamental Rights, perform its duty by reversing 
the decision which has become a nullity owing to its being founded on a ‘void’ 
law? I7 A ; 


The assumption made by Sarkar, J., "a that “a legally valid 
act cannot offend a fundamental right”, it is submitted with due 
respect, suffers from a lack of appreciation of the foundation 
of a system of written Constitution with a Bill of Rights, attended 
with Judicial Review. If the decision of a Court is intra vires 
in the legal sense of being within the jurisdiction conferred by 
statuge, it may be legally valid; but when it offends a fundamental 
right guaranteed by a written Constitution, it becomes constitu- 
tionally invalid. ™® Can it be contended by any one that.a court 
has jurisdiction to violate the Constitution or the higher law by 
or under which all courts are constituted? If not, the constitu- 
tionally invalid decision becomes void, for want of jurisdiction. 


The view that a judicial decision, even though it contra- 
venes a fundamental right, cannot be quashed by a collateral 
proceeding under Art. 32 or 226 is vitiated by a twofold error: 
(a) It overlooks the basic impact of a fundamental right as a 
limitation which I have so far striven to establish; (b) It over- 
looks the fact that in the United States a judicial decision can 
be quashed by collateral proceedings on the ground of contra- 
vention of fundamental rights, so that it is not juristically 
inconceivable. 


(a) As stated earlier, the contrary view of our Supreme 
Court overlooks the plain truth that an order of the Court which 
violates a constitutional guarantee becomes void on that ac- 
count, in the same way as an unconstitutional executive or 
legislative act. As observed by the American Supreme 
Court,— : 

“Petitioner's detention and sentence of death (by a biaSed jury) pursuant to 
the void judgment is in violation of the Constitution of the United States and 
he is therefore entitled to be freed therefrom”.178 | 


|; D e that conviction was obtained in violation of the Constitution, then 
his confinement is tnlawful’.179 ; 
N Daa the trial itself would be void”.180 


opportunity of being heard is itself unconstitutional, being 
contrary to “the immutable principles of justice’**" underlying _ 
the “Due process clause’. It is void, being an instance of ‘judi- © 
cial usurpation’.**” er Ba iSight. Bieter ts 
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proceedings or to assert that a judicial proceeding which 1s 
violative of a constitutional guarantee would not be void so as to 
subject it to a collateral attack in remedial proceedings which are 
equally guaranteed by the Constitution. 


If it be still asked why a judicial decision which trans- 
geresses or violates a constitutional limitation would be void, the 
answer would be—because it is beyond the jurisdiction of a 
court to make a decision contrary to the mandates of the Cons- 
titution.*** If the decision of a court on a subject-matter which 
is excluded from its jurisdiction by statute be void, there is no 
reason why a decision which denies a fundamental right which 
is guaranteed by ‘the highest law of the land’ against State 
action by any agency**4 should not be without jurisdiction and 
void.*** As the American Supreme Court'**® has observed, the 
“constitutional rights of a person on trial” rise above “mere 
rules of procedure” and the Court, as a guardian of the funda- 
mental rights has the duty to “refuse to sanction such violations” 
and to “‘apply the corrective”. 


Another reason why a superior Court should quash the 
constitutionally invalid judgment by a collateral proceeding at 
the post-conviction stage is that the very execution, by the State, 
of such void judgment “‘deprives the accused of his life or liberty 
without due process of law’’.***¢ 


(b) Once it is held that a judicial decision may be invalid 
on the ground of contravention of a constitutional mandate, 
apart from the ground of absence of statutory jurisdiction of the 
court, or of erroneous decision which can be corrected in appeal, 
the question arises whether the person aggrieved may have any 
remedy to quash the decision by any collateral proceeding, i€., 
in a proceeding other than appeal. 


It is striking that in the case of Naresh v. State of 
; Maharashtra,***4¢ Mr. Setalvad, the counsel 
ee ee for the Petitioner, who was concerned in 
that case directly with the question whether 
a stranger to a judicial proceeding could challenge the constitu- 
tionality of an order passed therein, on the ground that the | 
order would affect the Petitioner’s fundamental right as a jour- | 
nalist, conceded that so far as a party to the judicial proceeding 
was concerned, “its validity cannot be challenged by invoking the 
jurisdiction of this Court under Art. 32, though the said order ž 
may affect the aggrieved party’s fundamental rights”. - gee: 
But the question, as has become apparent by this time, is 
not so simple as to be concluded by the counsel’s concession. 
It would be convenient to discuss the matter with reference 
the particular writs: - re 
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(A) Habeas Corpus. 


In England, except on the ground of absence of jurisdic- 
tion**® the validity of a conviction by a 
Habeas Corpus against judicial sentence cannot be questioned in the 
Judicial order. collateral proceeding for habeas corpus, 
and appeal is the only remedy.*** ‘The 
remedy of habeas corpus in England, therefore, has practically 
been confined to test the validity of arrest and pre-trial deten- 
tion.*35 


But the English precedent, in this sphere; would not be 
conclusive for India evidently because in England, there are no 
constitutional limitations to invalidate a judicial decision on an 
additional ground. We must, therefore, turn to the United 
States, where there are such limitations, and habeas corpus has 
mostly been used in the federal courts “to provide post- 


conviction relief” on the ground of unconstitutionality of the 
conviction.*** 


(a) The position is indisputable where the statutory pro- 
vision upon which the accusation was 
ee fa Ay ; 

brought or the proceedings were conducted 

is assailed as unconstitutional. If the allegation is upheld, the 

entire proceedings become void, so that there is no bar to their 

being collaterally impeached in a proceeding for habeas corpus, 

even though they might have become ‘final’ by appear or other- 

wise." ‘This principle has been explained in the U.S.A. in 
these words— 

“An unconstitutional law is void, and is no law. An offence created by it 
is not a crime. A conviction under it is not merely erroneous, but is illegal and 
void, and cannot be a legal cause of imprisonment. It is true, if no writ of error 
lies, the judgment may be final, in the sense that there may be no means of 
reversing it- But personal liberty is of so great moment in the eye of the law 

kå that the judgment of the inferior court affecting it is not deemed so conclusive 
oan os | the question of the court’s authority to try and imprison the 
party may be reviewed on habeas corpus’ 19° 


This proposition seems to have been accepted by our 

úúú Supreme Court, referring to the decision 

in Prem Chand’s case,’** in the following 

words in Naresh v. State of Maharashtra:'** | 

“The Petition was made not to challenge the order as such, but to challenge 

7 the validity of the Rule under which the order was made. Once the Rule was 
| struck down as being invalid, the order passed under the said Rule had to be 
a vacated”. asia 
What happened in Prem eos case*** was as follows: — 
. R. 12 of O. XXXV of the Rules made by | 
SEN = she Supreme Court (1950) pened T oes 
_ its powers under Art. 145 (1) empowered the Court to 
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“Impose such terms as to costs and as to the giving of 
security as it thinks fit.” Prem Chand had filed a petition 
under Art. 32 (no. 348 of 1961), impeaching the validity of an 
order passed by the Excise Commissioner. At the time of 
issuing Rule nisi on that Petition (to be referred to as the Ist 
Petition), the Court ordered the Petitioner to deposit a cash 
security òf Rs. 2500/- within a time specified as a conditien 
precedent for issuing the Rule on the Respondents. Unable to 
collect the money, the Petitioner challenged the validity of 
r. 12 as well as the order demanding security, made under the 
Rule, by presenting another application under Art. 32 (mo. 52 
of 1962, referred to as the second Petition). 


à 


In this second Petition the Petitioner alleged that r. 12 con- 
travened his fundamental right to move the Court under 
Art. 32 (1) and prayed that ‘ ‘the order requiring him to furnish 
security... ...: be vacated”. The petition was brought and 
disposed of under Art. 32. The prayer for vacation must, 
theretore, be regarded as a prayer for the writ of mandamus 
to cancel the order of the Court demanding security. The 
Court granted this prayer of the Petitioner, in making the Rule 
absolute (with one dissent). The Court held that neither Art. 
142 (1) nor 145 (1) empowered the Court to make such order 
as to render the guaranteed right to move the Court under 
Art. 32 (1) illusory, e.g. by demanding security at the very 
threshold of the Petition, a non-compliance with which would 
bring to an end the career of the Petition. ~The Court de- 
clared the Rule to be unconstitutional and ordered that “the 
order calling upon the Petitioners to furnish security of 
Rs. 2500/- is set aside.” 


In a subsequent case,’*” an attempt to review an order in 

a proceeding under Art. 32, on the ground that the Rule under 
which the order had been made was unconstitutional, failed. 
The Rule, similarly, required a party applying for review of- 
an order of the Supreme Court to furnish cash security fora 
specified amount, at the time of filing such application. After — 
the dismissal of his Petition under Art. 32 on the merits, Lala 
Ram brought an application for review of that order of dis- l 
missal. When he reported that the application for review 
was not maintainable in the absence of deposit of the cash 
_ security, the Petitioner urged before the Court that the Rule 
(r. 2 (2) of Order XI.) was unconstitutional. The Court | 
refused to invalidate the Rule by the application of the decision << 
in Prem Chand’s case’** on the ground that a review of ar Ores as 
made in a Petition under Art. 32 stood on a different footing 
than an application to invalidate a- ule which affected the rig me ES 
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cee there is an essential distinction between an application for the enforce- 
ment of a fundamental right and an application to review an order made therein. 
While any onerous condition for enforcing a fundamental right may infringe 
Art. 32 itself, the same thing cannot be said for an application for review of the 
order made therein, for that is not an application to enforce a fundamental right 
The main purpose of a review petition is not to enforce a fundamental right, but 


to reopen an order vitiated by error on the face of the record or for such other 
a reasons ’.192 


The rationable in Prem Chand’s case? has been approved 
in other cases.'** | 


dt is thus established that when a party’s fundamental 
right is affected by a judicial order passed 


Availability of the in pursuance of a Rule which itself offends 
constitutional writs $ ; 
against inferior courts. a fundamental right, the aggrieved party 


may challenge such order by an indepen- 
dent Petition under Art. 32 and have such order quashed by an 
appropriate writ, such as Mandamus. 


If so, there is nothing in our Constitution which would 
preclude any other writ, such as habeas corpus, being issued to 


quash a conviction which is based on a statute which is un- 
constitutional. 


(b) The next question is whether habeas corpus would be 
available under Art. 32 or 226, not on the ground that the 
Statute on which it was founded was unconstitutional, but that 
the proceeding in which the conviction was made was itself 


unconstitutional, being in contravention of some fundamental 
right. 


In the U.S.A., the Supreme Court has issued habeas corpus 
USA to collaterally quash convictions which had 
A become final long ago, on the ground of 
the judicial proceedings having been vitiated by a. violation 
of the guarantee of Due Process, e.g.— 


(a) That the conviction was based on a ‘coerced confes- 
sion’; even though such conviction had been affirmed in appeal = 
by the highest Court of the State. and the application for habeas- 


corpus had been brought some 24 years after the order of cott- ¥ 
viction.*** eS 


(b) That the jury at the trial was not impartialte? - ap = 

(c) That the indigent accused was tried without offering -- 
assistance of counsel, asked for by him.1%* Be Ree | 

(d) That judgment was obtained from a Court dominated + 


by mob, so as to render the trial ‘absolutely void’. 15%. > 
-(e) That an indigent convict had not been furnished.a 
free copy of trancript of the records to enable him to appeal% 
o Cf) That the accused was condemned without atrial 
public.*9* SET WS GET a pa ee AE AT E T 
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(ii) That the proceedings denied equal protection.**® 


(iii) That the conviction violated the immunity from 
self-incrimination,*°°> or the guarantee against double jeo- 
pardy.*” | 

As stated earlier, the principle upon which a challenge of 
the judgment of conviction in a collateral proceeding of habeas 
corpus is allowed in the U.S.A., is that the violation of a consti- 
tutional guarantee renders the entire judicial proceedings void, 
so that it may be collaterally attacked even though it may have 
become ‘final’ by reason of appeal or otherwise.*°” 


In other words, a post-conviction detention is not, in the 
1] .S_A., immune from the sweep of the writ of habeas corpus 
on the ground that it is supported by a judicial decision, pro- 
vided the conviction itself violates a fundamental right.*°* 


Is there anything in our Constitution to say that a judg- 
naa ment obtained at a trial held in violation 
of cls. (2)-(3) of Art: 20, for instance, 
shall not be void? It is not possible to answer this question 
in the negative, when cl. (2) prohibits ‘punishment’ in violation 
of the immunity of double jeopardy and cl. (3) creates a subs- 
tantative right in favour of the accused not to be ‘compelled’ 
to be a witness against himself. Such safeguard against 
miscarriage of justice at a criminal trial, when embodied in a 
statute, merely offers a plea in defence to an accused. But when 
it is guaranteed ‘by a Constitution as a limitation against all 
the organs of the State, can it not be said, as in the U.S.A., 
that the constitutional limitation goes to the root of the juris- 
diction of the court and renders void all proceedings that 
transgress the limitation? 


The answer must be in the affirmative, for, the 
very object of embodying these provisions in the Constitution 
would be defeated if these guarantees did not operate as limi- 
tations on judicial power.*" If so, there is no reason why a 

© ‘conviction cannot be reopened, in India, on the ground of con- 
. » travention of fundamental rights.*°° 


™ i CR) Certiorari. 


The case for certiorari to quash will present little diffculty 
if it be held in India, as in the U.S.A. 
) that the violation by a judicial decision of 
- a fundamental right leads to a ‘jurisdictional defect’, and renders 
Se decision “void’.*°° 

Subject to ceftain conditions (which will be discussed 
a) , our Supreme Court has already acknowledged in some 
cases that in India, certiorari is available Smii quasi-judicial 


Certiorati. 
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decisions on an additional ground, namely, contravention of 
fundamental rights,*°* although such ground is not availabfe in 
ad .ngland where there is no constitutional guarantee} of any 
fundamental right. 

It would not be far off to hold that even when the decision 
is judicial, a contravention of fundamental rights renders the 
deoeision void so as to attract the writ of certiorari. 

But the majority in the Maharashtra case?°* raises a radical 
objection, namely, that the writ of certiorari, in the country of 
its origin, does not lie to quash the decision of a court of civil 
jurisdittion. This assumption is based on the observation in 
Halsbury’s Laws of England, 3rd Ed., Vol. 11, pp. 129-130. 
_ That observation” has, however, been corrected in the 1965 
* Supplement of Halsbury. It is regrettable that the statement 
made as early as January, 1963 in Vol. 3 (p. 519) of the Fourth 
Edition of the Author’s Commentary on the Constitution of 
India, citing two English decisions of 1959-60, was not brought 
to the notice of the Court in the Maharashtra case?” ‘That 
statemént of the author may profitably be reproduced for the 
interest of the reader: 

“(A) England —Though the use of the writ of certiorari for quashing the 
decision of an inferior civil court has not been frequent, it is now settled that the 
writ would issue to quash such decision if it was made without jurisdiction,?°? 
e.£.. where the inferior court gave a direction to a registration officer that the name 
of the applicant be removed from the electoral register even though the applicant 
was not a party before the Court. 

(B) India—In view of the ample powers of revision under s. 115 of the 
Code of Civil Procedure and under Art. 227, post, the use of certiorari to quash the 
decision of a Civil Court does not appear in any reported decision. There is no 
reason, however, why certiorari cannot be resorted to quash the decision of a Civil 
Court??? on the ground of a defect of-jurisdiction or error of law apparent on the . 


face of the record, in proper cases, where the superior Court may be inclined to 
entertain it notwithstanding the existence of an alternative remedy by way of 


appeal or the like.” 
7 As stated in my Commentary, it is settled law in England — 
now that certiorari lies to quash the decision of an inferior: i 
court, say, on the ground of defect of jurisdiction, whether ™*® * 
such decision appertains to the civil or criminal jurisdiction of + 
court. This premise of the majority in the Maharashtra” s 
case,*’* thus, does not appear to be cegrrect. 

(iii) The majority in that case?°*, further stated that, in any — 

oe case, such writ would not issue from the — 

Pinna Mag fom Supreme Court of India to a High Court, + 
Court. because the latter is niot A Court A 


This objection has, however, been fully met by Hid: ya- P 
tullah, J- ore he then ae: in his minority judgment and little = — 
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j (a) The object of the writ of certiorari, as explained by — | 
the Privy Council,*** “is to secure by. the exercise of the autho- | 

. Nty of a superior Court, that the jurisdiction of the inferior = 
tribunal be properly exercised.” The term ‘inferior’, in this mi 
coatext, means nothing but a court of ‘limited jurisdiction, = ~~ 
that is, a court which has no jurisdiction co-ordinate to that of. 
the King’s Bench which has the responsibility of seeing that “the 
inferior tribunals” do function ‘within the limits of their 3 
respective jurisdiction”’.*** It is for this reason that though the ~~ 
writ will no lie from one Division of the High Court of England 
to another Division,*"™* it will issue against a statutory tribunal 
which consists only of a Judge of the High Court.2 ; 
Be that as it may, as I shall show more fully in another. 
context, a High Court in India cannot bè said to be a branch 3 
cr department of the Supreme Court. The Supreme Court is 
the highest Court of the land whose decision only is binding on 
all other courts within the territory of India, including the 
£ High Courts, under Art. 141 of the Constitution. Nor can 
the High Court be said to be a court of unlimited jurisdiction 
in the English sense, for, its jurisdiction and powers are all 
limited by various provisions of the Constitution,2"® including 
the fundamental rights enumerated in Part III. If it be said 
that the Supreme Court is also similarly limited by the Cons- 
titution, the short answer to that would be that there cannot 
be any question of quashing decisions of the Supreme Court 
which might be conceived of as violating fundamental rights 
aed because there is no Court higher than the Supreme 

ourt. 


(b) On the other hand, the Supreme Court, as the highest 
_ Court, is vested by the Constitution with the duty of acting 


iit 4 k 


as guardian of the fundamental rights [Art. 32 (1)] and, even 
though the High Courts have also the power to issue the writs 

_, for the purpose of fundamental rights, the powers of the High 
z Court “shall not be in derogation of the power conferred on 
"S the” Supreme Court by clause (2) of article 32”. It is, not. 2 
therefore, illegitimate to conclude that, for the purpose of | 
enforcing the fundamental rights, the Supreme Court hasa 
_ Paramount power to issue the writs, including certiorari, from _ 
= the sweep of which the High Courts are not excluded by any | 
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Hidayatullah, J., that where, for instance, a trial is vitiated 
owing to a denial to the accused of the right under Art. 22 (1) 
of our Constitution, the accused need not wait till the.end of - 
the trial, but may ask a writ of prohibition against the pending 
proceedings for “compelling the observance of the Constitu 
tron” 

* (iv) It has next been said that since our Supreme Court 
possesses an unlimited power of appeal from all courts and 
tribunals of the land, under Art. 136, which is not possessed 
by the American Supreme Court, there is adequate alternative 
remedy in India and, therefore, the collateral remedies under 
Arts. 32 and 226 should not be available against judicial deci- 
sions offending against Fundamental Rights. 


The short answer to any such argument should be that it 
involves ‘begging the question’ and would confer upon the  . 
Supreme Court the role of a judicial policy-maker, which it 
cannot assume. ‘The real question is whether such judicial ~ 
decision is ‘void’ and whether a writ under’ Art. 32 or 226, 
can, under the law, issue to quash or prevent such decision or 


order. e i 
I may be permitted to say, in this context, that this state- 
ment by Sarkar, J.,7** is NOE correct, namely, that (ain 


England where a writ of error—a form of appeal—tlay, the 
certiorari does not appear to have issued”, for, even in England, 
where the lack of jurisdiction is patent and the application for — 
certiorari is made by the party aggrieved, certiorari would issue 
notwithstanding the existence of an alternative remedy.**° ‘The 
law in India, even in the non-constitutional sphere, has been held À 
„to be the same.2?° Needless to say, the principle will apply — 
with much greater force where the lack of jurisdiction is Gite =: 
to a violation of the Constitution.*** | 
To sum up, there is no valid ground for atitid at least 
the inferior courts from the jurisdiction of the Supreme Court 
and the High Courts, under Arts. 32 and 226, for a 3 
preventing decisions which offend fundamental rights. ats 


Il. Quasi-judicial decisions. = Seka 7 Ex 


— 





However controversial 1 may be the scope for the appl lication, _ 


| i India, of the concept of ‘State action’ akama J Jape sial dec 
_ sions, any exclusion of quasi-judicial decisions m admin 
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Staté-controlled agency or corporation. ™? 3 


Thus, both the ‘equal protection’ and the ‘Due Process 
Clauses™" have been applied to any public 
adjudicatory body, e.g., a proceeding for 
assessment of a tax;*** fixing rates for public transport ;?™ 
or similar agencies*** refusing permission to join a profession; 
or revoking such permission or licence.*~* 


Thus, invalidating an order of the Secretary of State, 
fixing maximum rates to be charged by market agencies at stock- 
yards, on the ground that no reasonable opportunity to be heard 
had been given to the persons affected by the rates fixed by the 
Secretary of State, the Supreme Court observed— 

“The vast expansion of this field of administrative regulation in response 
to the pressure of social needs is made possible under our system by adherence 
to the basic principle that the Legislature shall appropriately determine the 
stendatds of admustrative action and that in administrative proceedings of a 
quasi-judicial character the liberty and property of the citizen shall be protected 
by the rudimentary reqairements of fair play” 235 


on 
4 
le 


327 


In Jndia, however, anomalous and inconsistent conclusions 
have been reached as to the invalidity of quasi-judicial decisions 
violative of fundamental rights. 


Whatever haziness there might have been during the early 
_ days of the Constitution, it is now firmly 
India. established*** that any authority exercising 
statutory power, administrative or other- 
wise, is ‘State’ within the meaning of Art. 12, so that its orders 
would be void if repugnant to a fundamental right, under Art. 13. 
It is difficult to understand why the position should be otherwise 
if the statute which vests such power requires the authority to 
follow the judicial approach in coming to the decision. Such 
requirement does not change its administrative nature,**° and its 
decision is called ‘quasi-judicial’ only to indicate the obligation 
of the authority to follow some minimal standards of justice in 
arriving at the decision objectively and not subjectively. In 
fact, there is no separate class of legal entities such as quasi- 
judicial authorities in the same sense as ‘courts’ are, and the term 
š i-judicial’ is a comparatively recent invention of administra- 
tive jurisprudence, ‘loosely’ resorted to in order to describe the 
manner in which the statutory authority is to exercise his E 
=° Hence, there is no justification for excluding a qué si- 
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against a fundamental right and no remedy lies on that ground 
under Art. 32 or 226, except where the decision is ultra vires. 
The exception, just mentioned, is obviously no exception because 
if a statutory order is ultra vires, it becomes void under the 
general law and the violation of a fundamental right by such 
order cannot impart additional colour to such order which is + 
already void. 

Where the decision of the quasi-judicial authority is mtra 
vires, it has been placed on the same footing as the decision of a 
*court’, by our Supreme Court. The first assertion of this nature 
was made by Sarkar, J., for the Court, in Parbhani v. R. T. A2** 
in this case, a bus operator society, in a petition under Art. 32, 
challenged an order of the Regional Transport Authority set 
up under the Motor Vehicles Act, 1939, on the ground, tnter alia, 
that it was discriminatory and offended Art. 14 of the Constitu- 
tion. But the contention was rejected on the assumption that 
the order of the statutory authority, which was not ultra vires, 
could not possibly be challenged as violative of Art. 14 and that, 
accordingly, no relief under Art. 32 was available: 

“The decision of respondent No. 1 may have been right or wrong. ..... » but x 
we are unable to see that that decision offeńds Art. 14 or any other fundamental 
right of the petitioner. The respondent no. 1 was acting as a quasi-judicial body 


and if it has made any mistake in its decision there are appropriate remedies 


available to the petitioner for obtaining relief. It cannot complain of a breach . È 
of Art. 14” .232 À 


When the question again came up before the Supreme Court, 
Ira Bue in Ujjam Bats case,*** the Court became 
divided, but the opinion of the majority was © K 
more explicit than in Parbhani’s case2*2 The U. P. Sales Tax a 
Act, the constitutionality of which was not challenged, provided ~~ 
for the exemption of certain goods from taxation, if so hotified 
by the Government. A notification of 1957 exempted bidis upon 
certain conditions. By a misconstruction of that notification, the 
Sales Tax Officer held that the sale of bidis by the Petitioner was — 
















_ not exempted and this order of assessment was challenged H Se ee 
Petitioner under om 32, on the allegation, inter alia, that the a 
order violated the Petitioner’s fundamental right of bus: cae 


guaranteed under Art. 19(1)(g), since it had denied the ex 
tion offered by the no Dey of 1957. and was th | 
authorised by law. Fe 


The primary question as to whether ties impugr 
was ultra vires the notification was rejected by the 1 
mG _ holding that the construction of the prore y t 
_ Officer was not erroneous. There woul ch ec 
against the depman if e 
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upon the Petitioner’s business, not being authorised by law, was - 


an unconstitutional restriction within the purview of cl. (6) of 
Art. 19 of the Constitution. 


The majority, however, went further to say that even if the 
Assessing Authority’s interpretation of the notification were 
érroneous, as a quasi-judicial authority he had the jurisdiction 
te make an erroneous interpretation of the law and that it coufid 
not be said that an order which he had the jurisdiction to make 
would offend against a fundamental right; whatever might have 
been the remedies offered by the statute itself or the general 
law, no petition under Art. 32 was maintainable. The majority 
went to the length of overruling its unanimous decision in Kailas 
Nath v. State of U. P., to which Kapur J. himself was a party. 
In that case,™ where the facts were similar to those in the case 
of Ujjam Bai,*** the Court found that the cloth on the sale of 
which tax had been imposed under the U. P. Sales Tax Act came 
within the exemption granted by the relevant Notification and 
that the interpretation put to this Notification by the Assessing 
Authority was erroneous. From this, the unanimous Court came 
to this unequivocal conclusion: 

Aa Sie aie if the exemption applies, then the tax has been levied without 
jurisdiction. -= 
(b) If a tax is levied without due legal authority on any trade or business, 
then it is open to the citizén aggrieved to approach this Court for a writ under 

Art. 32, since his right to carry on a trade is violated, or infringed by the imposi- 

tion and such being the case, Art. 19(1) (g) comes into play.” 

The majority, in Ujjam Bai’s case?** overturned both the 
foregoing propositions. But before coming to examine the 
soundness of the reasons offered by the majority in that behalf, 
let us state the ‘undisputed’ situations in which the majority was 
prepared to interfere, under Art. 32, with the decision of a quasi- 
judicial authority, on the ground that it violated a fundamental 
right: 

(i) Where the statute, or any provision thereof, itself lacks 
legislative competence or is otherwise unconstitutional, any 
action taken under such ultra vires provision by a quasi-judicial 
authority, affecting a person’s fundamental right, would attract 

` Art. 32 (paras. 10, 36, 47, 133), because in such a case, the order 


of the quasi-judicial authority ‘is wholly unauthorised and has — i 


no existence in law”. * 3 


Little is needed to justify this proposition because a statute 
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or procedurally*** (para. 14) or by reason of a contravention 
of the principles of natural justice, which takes away the juris- 
diction of the quasi-judicial authority’? (para. 13), or because s» 
the order which initiated the proceeding before the authority 
was itself «ltra vires or unconstitutional*** (para. 11), so that the, 
order of the authority is equally without jurisdiction. + 


* But where the statutory tribunal had jurisdiction to entertain >» | 
the proceeding, there being no question of the statute itself being ~ 
invalid, (a) the tribunal, according to the majority in Ujjam Bars 
case, has jurisdiction to come to a wrong conclusion on a question 
of law, including an interpretation of the governing statute and 
(b) the decision of the tribunal, per se, cannot offend a funda- 

: mental right to attract Art. 32, even though owing to its mis- 

# interpretation of the statute, its decision lacks the authority of 

law, which would be required to sustain it as a valid restriction 
upon a fundamental right. 


Though the decision in Ujjam Bai’s case? has not been 
questioned by the Supreme Court in later cases,” the conclusions 
arrived at in that case deserve a re-examination, owing to the 
following basic considerations, which were not gone into, though 
raised, in the two cases before a Bench presided over by 
Gajendragadkar J.*** : 

(i) The decision in Ujjam Bai’s case, it is submitted, 
suffers from a basic misconception about the doctrine of ‘State 
action’ that underlies Art. 12, as has been rightly emphasised 
by Ayyangar, J., in the minority in that case.’ The State can 
act either by making a law or by setting up a tribunal by a law. 4 
To say that if the law offends against a fundamental right it is 
the duty of the Court under Art. 32 to strike it down but that : 
(a) a tribunal, acting under the law made by the State, cannét be 
brought under Art. 32 even where its decision offends against 
fundamental law, is patently anomalous. It is well-established 
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Where State action without legislative sanction behind it would violate the 
rights guaranteed under Part III, the result cannot be different because the State 
acts through the mechanism of a quasi-judicial) authority which is vested with 4 
jurisdiction to interpret the enactment’’.259 


(ii) Even from the standpoint of ordinary law, it is not 
wholly correct to say that a quasi-judicial authority has the 
jurisdiction to decide rightly or wrongly and that certiorari does 
not he to correct a mere erroneous determination of fact or of 
law made by such authority, for, it is well-settled*** that an 
inferior tribunal cannot give itself jurisdiction by an erroneous” 
determination of a ‘collateral fact’ (except where the statute 
confers upon it final power to determine jurisdictional facts as 
well, as to the validity of which in relation to a ‘constitutional™” 
or jurisdictional fact we are > not concerned in the present context) 
and in such cases, certiorari lies to quash the decision of the 
inferior tribunal which is founded upon such erroneous deter- 
mination of a jurisdictional fact,*** which may sometimes be due 
to an erroneous interpretation of the relevant law.*** 


The erroneous interpretation in Ujjam Bat's case*** was — 
with respect to the question whether an item came within the 
Notification of exempted articles. Where a statute or a statutory 
instrument made under it excludes specified things from its 
purview, the question whether a thing does or does not come 
within such exclusion is a jurisdictional fact.**° 


(iii) The principle that a tribunal which has initial 
jurisdiction to decide a matter does not lose its jurisdiction by 
coming to a wrong conclusion, whether in law or in fact, has 
no application where it is alleged and established that the Consti- 
tution has been violated, for, no tribunal can claim an initial 
jurisdiction to make a decision which offends the ‘higher law’ 
of the land, as has been explained earlier. 


Similarly, no law nor any authority set up by law can take 
away the guaranteed jurisdiction of the Supreme Court under 
Art. 32 to determine whether a fundamental right has been 
affected by any agency of the State, including a statutory autho- 
rity vested with quasi-judicial power, whether its decision is 
otherwise right or wrong. i 


It would be a ‘sacrilege’ upon the Constitution to hold that i 

“a legally valid act cannot offend any fundamental right”, for, 

in a country which has adopted a written Constitution with a eS 
Bill of Rights enforceable by judicial review, there are two laws. 
—the ordinary law made by the Legislature ‘and the ‘higher law’ 
embodied in the Constitution. In order to be valid, therefo "E 
under such a system, any act which affects the individual must 
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country such as England), if the act offends against the Consti- 
tution. In fact, our Supreme-Court has, in a case subsequent 
to Ujjam Bai's,”** treated the violation of a constitutional prohi- 
bition as a case of absence of jurisdiction.**° 


In fine, there is no warrant for the proposition that if a 
quasi-judicial order is mtra vires, it cannot offend a fundamental 
right and no application-under Art. 32 would lie against it on 
that ground. Nor is there any justification for excluding quasi- 
1udicial authorities from the purview of the definition of ‘State’ 
in Art. 12 of the Constitution, relying on any theory as to their 


- 


juristliction to make a wrong decision 


Some people think that much of the irresponsible action and 

A case for fundamen- lawlessness which we have had to face in 
tal duties of the indivi- this country since our independence is due to 
—_ the fact that our Constitution only guar- 
antees individual rights and makes no mention of duties. ‘There 
are others, on the other hand, who are of the view that there is 
no need to incorporate duties in our Constitution since duties are 
implicit in the declaration of each of the rights itself.* 


The question whether there should be a declaration of duties 
along with a declaration of rights is, in fact, not new. It has 
occasionally come up for consideration at least since the National 
Assembly in France took up the drafting of the Declaration of the 
Rights of Man in 1789. 

There is no denying the fact that some Constitutions have 
included provisions declaring certain basic duties of the indivi- 
dual," in order to generate in the sense of his responsi- 
bility to the community “in which alone the free and full 
development of his personality is possible” ; to quote the languags 
of Art. 29(1) of the Universal Declaration of Human Rights, 
1948. It is striking that most of the Constitutions which have 
incorporated the stringent ‘duty’ provisions belong to the category 
of ‘workers’ Constitutions, and a look at these stringent provisions 
would be an eye-opener to those in this country who may he 
under the delusion that citizens in the socialistic countries 


have a right to lead an irresponsible life, free from any restrai 
or obligations. Soe Tay 
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rights (as the case may be). For instance, there are certain 
‘absolute’ duties which are owed by an individual towards the 
public indefinitely or towards the State, which do not give rise 
to any corresponding right in favour of any individual.” The 
correlation of a duty to a right, again, is confined to a negative 
duty e.g., the duty not to interfere with the right of another 
person to exercise his right, say, to. freedom of expression, 
movement and the like. But it would not extend to positive duties, 
such as the duty to work or to defend the country or to preserve 
public property; at any rate, none of such duties which are 
declared in some of the collectivist Constitutions can be implied 
or said to follow from the fundamental rights declared in the 
Constitution of India, in Part III. 


The juristic theory of correlation of right and duty is, thus, 
no answer to the demand for incorporation in the Constitution 
of India of certain ‘fundamental duties’. When we have adopted 
the Directive Principles in conformity with Arts. 22-28 of the 
Universal Declaration of Human Rights, 1948, it stands to 
reason that the duties of the individual should also be emphasised 
in consonance with Art. rele? of the same Declaration which 
says— 

“Everyone has duties to the community in which alone the free and full 
development of his personality is possible.” 


The utility of adopting such a declaration, however, cannot 
be considered apart from the node in which it may be advisable 
to do it. 

A little reflection will show that it is neither necessary nor 
possible to engraft duties in Part III of our Constitution, which 
guarantees Fundamental Rights. 


Firstly, a Bill of Rights, as we have seen, is intended as a 
protection of the individual against arbitrary State action and 
is thus intended as a constitutional limitation upon the power of 
the State. Obviously, duties of an individual have no place in 
this scheme. 


Secondly, even while dealing with the rights of the indivi- 
dual, the makers of our Constitution, as we have just seen, made — 
a distinction between justiciable and non-justiciable rights. While © 
some only of the rights were made enforceable by the Courts. — 
there were others, which, by their nature, could not be enfortelal 
in the Courts and yet they were set forth as ideals for the State 
to achieve. The former were included in Part III and the latter 
in Part IV of the Constitution.*° It is easy to see that pead 
addition of ‘duties’ of the individual in Part III of the Constitu- 
tion which starts with a definition of ‘State’ against whi h the 
fundamental rights would be ean would be a nis 
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But even though we cannot incorporate ‘duties’ in Part III 
Need for incorporating Of the Constitution, it would not be improper 
‘Duties’ of the individual or useless to incorporate some duties of the 
anit roi ooh individual either by including them in 
as those in Part IV of Part IV, after enlarging its heading or by 
O adding another Part in the Constitution. 
If the existence of Part IV as directives of a persuasive nature 
to our Legislatures and the Executive have not been unmeaning 
or fruitless, similarly the setting forth of certain duties as ideals 
fðr our citizens would not be altogether useless. 
bt may be interesting to many to be told that there already 
exists in the Constitution of India a declara- 
aktie re tein s&t tion of certain duties in Part III itself, so 
that the suggestion of extending the cata- 
logue of such duties cannot be thrown away as foreign to the 
scheme of the Constitution. These lay down the duty of a citizen 
of India as well as an alien serving under the Governments in 
India not to accept any title from any foreign State, in cls. 
(2)-(4) of Art. 18751: 
(2) No citizen of India shall accept any title from any foreign State. 
(3) No person who is not a citizen of India shalk, while he holds any office 


of profit or trust under the State, accept without the consent of the President any 
title from any foreign State. 


(4) No person holding any office of profit or trust under the State shall, 
without the consent of the President, accept any present, emolument, or office 
of any kind from or under any foreign State.” 

It follows from the preceding discussion in this Lecture that 
these provisions are a misfit in Part III of our Constitution, for 
reasons more than one: they do not constitute limitations upon 
the action of any State in India; they are addressed to the foreign 
States and to the citizen or other person who may be favoured 
by a title by a foreign State and as against either they are not 
enforceable by legal action. If is to be noted that Art. 18 does 
not make it an ‘offence’ punishable by law, to receive a title. It 
follows that the provisions of Art. 35(ii), are not attracted. 
But though the Constitution does not envisage any legislation to 


_enforce or implement the prohibition in Art. 18, Dr. Ambedkar 


expressed the view that Parliament might, while enacting the 
law of citizenship, disqualify a person who had received a title 
in violation of the prohibition: 


-Tbe goa aceiren ok title ie ne i dental usenet 

a right, it is a duty imposed upon the individual that if he continues to be the ~ 
citizen of this country, then he must abide by certain conditions. One of the con- — 

“Wits i: that. Yor saan ie ea aR iy OS eS O 

_ ment to decide by law what should be done to persons who violate the pre 
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Constitution and the only justification that may be oftered for 
them is that they serve as an educative norm or precept so far 
as the citizen is concerned and as a reminder to the Legislature 
to implement the duties by according appropriate sanction. It 
is regrettable that the expectation of Dr. Ambedkar that Parlia- 
ment would consider the acceptance of title from a foreign State 
to be a ground for termination of Indian citizenship has been 
belied by Parliament while enacting the Citizenship Act, 1955. 
This might, of course, have been due to oversight of the Govern- 
ment or the members of Parliament as to the provisions ™m 
question, read with the observation of Dr. Ambedkar. < But 
denudation of citizenship is not the only possible penalty that 
may be prescribed for violation of the constitutional duty. 
While these pages are being sent to the Press, I notice that 
Acharya Kripalani has brought a Bill to enforce cl. (1) of 
Ae ie a Art. 18 against the ‘State’ in India. Appro- 
hipe Are 18: priate clauses might be inserted in this Bill 
or some other similar Bill may be launched 
to penalise a person who, in breach of cls. (2)-(4) of Art. 18, 
accepts title from a foreign State or abuses a decoration already 
conferred by the Government of India by using it as an appendage 
to his name.*°* 


- Be that as it may, what emerges from the foregoing dis- 
cussion is that the utility of a declaration of ‘fundamental duties’ 
is demonstrated by the provisions of the Constitution of India 
as it already exists. 7 

It is true that a bare declaration of such duties would have 
no legal sanction in the sense of providing a penalty in the 
Constitution itself for breach of such duty. The declaration of 
a fundamental duty cannot be expected to be self-executory and 
it will require legislation to analyse the duties in detail and to 
provide penalties for their breach (just as the duty not to practise 
untouchability has been implemented by enacting the Untouch- — 
ability (Offences) Act, 1955). If so, a critic might contend, — 
what is there to prevent the State to undertake legislation, 
straightaway, to lay down such duties without depending upon a — 
constitutional declaration ? 7 E 
c "Phe answer is that unless these duties are declared in the 
Constitution itself, an individual who is sought to be penalised 
by a statute for the non-performance of such duty may possibly — 
challenge the statute as constituting an unreasonable restriction — 
upon some of his rights enumerated in Art. 19. But if there is_ 
a declaration of such duty as a ‘fundamental duty’ in the Cons- 
titution itself, in construing the reasonableness of the statute 1m 
question, courts would be obliged to look at the releva nt duty 


= declared in the Constitution, just as the courts have turned 
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the Directives in determining the reasonableness of a restriction 
upon a fundamental right imposed by a statute. An illustration 
from an existing provision might clarify this proposition. , 
Art. 45 of our Constitution enjoins upon the State to provide 
“free and compulsory education for all children”. Obviously, this 
implies a corresponding duty upon a guardian to send his ward 
te a public school set up or promoted by the State for the purpose 
of implementing this Directive and an obligation upon the child 
to attend such institution. A parent who is thus compelled can- 
fot, therefore, urge that such obligation imposes an unreasonable 
restrsction upon his right to educate his child anyway he pleases, 
which might be claimed from the freedom of expression guar- 
anteed by Art. 19(1)(a).°"* 

Again, even though the ‘fundamental duties’ may not be 
enforceable per se, the Legislatures may, by reason of their 
incorporation as a part of the Constitution, be urged to imple- 
ment them by legislation while individuals may, similarly, be 
reminded of their duty to the nation and society, e.g., to defend 
the country against a foreign aggressor or to preserve national 
property and resources from wanton destruction. Unfortu- 
nately, these are lessons which have, of late, been forgotten in 
a land which lit the marathon torch of patriotism and love for 
the motherland only the other day,—a torch which is still illu- 
minating the African and other subject nations of the world 
and rousing them from their slumber of slavery, one after the 
other. 

It is true that an ideal Constitution should contain the 
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liberties; that it would not be possible for the State to deliver the 







_ This is why the framers of the Universal Declarati 
Human Rights emphasised in Art. 29 (1)—" —  — 
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of any of the rights and freedoms set forth herein” (Arts. 29 
(2) and 30). 

It is the same realisation of dependence of the individual's 
freedom upon the existence of a free society having mutual 
rights and duties that has led many of the recent socialistic 
Constitutions*™*S to adopt a Chapter on the Duties of individuals, 
side by side with a declaration of their Rights. s 

The most important of these duties, which have been 
adopted by the Constitutions of other countries and which 
cannot be said to follow by implication from any of the rights 
guaranteed by Part III of our Constitution, may now be 
enumerated: 

(i) The duty to work. The Soviet Constitution goes so 
far as to say, in Art. 12—‘*‘He who does not work, neither shall 
he eat”. Art. 27 of the Constitution of Japan says—‘“All 
people shall have... .the obligation to work’’.*°® 

(ii) The duty to perform public duties honestly [Art. 
130 of the Soviet Constitution]. l 

Art. 61 of the Yugoslav Constitution, 1963 says— 


“Every citizen shall conscientiously discharge any public or other social office 
vested in him, and shall be personally accountable for discharging it.” 


The foregoing two duties seem to have been combined in 
Art. 163 (1) of the Weimar Constitution of Germany, 1919— 


“Every German has, without prejudice to his personal liberty, the moral duty 
so to use his intellectual and physical powers as is demanded by the welfare 
of the community’’.257 


The words ‘as is demanded by the welfare of the community’ 
have been commented upon as imposing a duty upon a citizen 


to utilise his productive labour not merely for his selfish ends 


but for the well-being of the whole German people and the 
effect of adoption of this clause in our Constitution would 
enable the State to withdraw its legal protection from an indi- 
vidual who does not work or works only for his selfish ends. 


It must be pointed out in this context that a duty to work 
should be inserted in our Constitution particularly because 
Art. 41 of the Directives already imposes upon the State a 
duty to secure to the individual a right to work. The obliga- — 
tion cannot be one-sided and the efforts of the State in securing — 
employment would be rendered infructuous if there are people © 
like beggars, vagrants or professional politicians who may not — 
be inclined to take up any productive occupation. In fact, the — 
duty of the individual to work and the duty of the State to | 

‘ _. provide him with chances to work (Art. — 
Pcie to oe duty: 41) and to assure him an ‘adequate oa 1S 
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and public assistance (Art. 41) are all complementary to each 

other. Hence, there is no reason why our Constitution ‘should 

assure a right to work without imposing a corresponding duty 

to work. The Japanese Constitution (Art. 27), it should be 

pointed out, utters the right and the duty in the same breath: 
“All people shall have the right and the obligation to work.” 


(iii) The duty to cultivate and utilise one’s land. ‘This was 
emphasised by the German Constitution of 1919, by Art. 
155 (3) thus— 

“The cultivation and utilisation of soil is a duty of the landowner toward the 
fommunity.”’ 


(iv) The duty to protect public property.” The Soviet 
Constitution emphasises this duty by providing (Art. 131)— 
“Persons committing offences against public, socialist property are enemies 
of the people.” 
No less severe is Art. 77 (2) of the Polish Constitution, 
which says— 
“Persons who commit sabotage, subversion, inflict damage or who otherwise 
injure social property, are punishable with all the severity of law’’.259 


(v) The duty to defend the country and not to violate 
allegiance [Art. 133 of the Constitution of the USSR; Art. 60 
of the Yugoslav Constitution, 1963]. 


Art. 61 of the Hungarian Constitution*®® is elaborate: 

“(1) Defence of their country is the sacred duty of all citizens of the 
Hungarian People’s Republic. 

(2) Treason, violation of military oath, desertion the enemy, espionage and 
evety action detrimental to the military strength of the Country—Constituting 


a betrayal of the cause of the country and of the workers—is subject to the 
severest penalties of the law.” 


In the absence of a specific provision, the American Supreme 
Court had to deduce this duty from the ‘privilege of citizenship 
in the Fourteenth Amendment: 

gt As Ba the vary conception of a just government and its duty to the citizen 


includes the reciprocal obligation of the citizen to render military service in case 
of need and the right to compel it’’.261 


In India, it would be advisable to have a specific duty clause | 
to this effect, in view of the conflicting political allegiance of 
the people. 


(vi) The duty to send one’s wards to receive ordinary 
education provided for by law [Art. 26 of the Japanese Constitu- 
tonl S 

In Art. 45 of our Constitution there is a directive that ba 
State shall endeavour to provide compulsory education for all — 
children below 14 years. When this is introduced, Sapan i 
there wil be a legislation compelling guardians send 
their children to the schools in which such education i is provided. 
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Such legislation the Courts should hold as not violative of any 
of the fundamental rights guaranteed by the Constitution, if 

=~ the Courts pursue the trend of holding as constitutionally 
valid such legislation as seeks to implement the Directives in- 
cluded in Part IV?" (p. 203, ante). 


(vii) The duty to pay taxes. Art. 102 of the Chinese 
Constitution*** says— 


“Citizens of the People’s Republic “a China have the duty to pay taxes 
according to law.” 


(viii) Above all, to abide by the Constitution and the 
laws (see pp. 15-16, ante). Art. 100 of the Chinese Constitution 
lays down: 

“Citizens of the People’s Republic of China must abide by ‘he Constitution 
and the law, observe labour discipline, observe public order and respect public 
morality”.265 
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In the authors view such legislation would itself be unconstitutional [vide 
Basu, Comparative Administrative Law, Vol. I, p. 319]. 

R. v. Commrs. for Special Purposes, (1588) 21 Q.B.D. 313 (319). 


WGA); R. v. Woodhouse, (1906) 2 K.B. 501. 

S. F. Corporation v. State of Mysore, A-I.R. 1963 S.C. 548 (550). 

Eg. Subba Rao, Some Constitutional Problems (1970), p. 5. 

E.g.. the Weimar Constitution of Germany, 1919 [Arts. 132-4, 145, 155]; The 
Constitution of the U. S. S. R., [Arts. 130-133]; of Japan [Arts, 27, 30], of 
ee 1952, [Arts. 76-79]; of Hungary, 949 [Arts. 59-6]: China [Arts 
100-108}. 

Austin, jurisprudence, i, p. 400; Allen, Legal Duties, p. 156. 

Cf. Paton, Jurisprudence (1964), pp. 258261; Salmond, Jurisprudence (1948), 
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. Some people urge that the ‘right to work’, which is at present included in 


Art. 41 m Part IV, should be made a fundamental right by transferring it to 
Part HHI, so that the State may be obliged to offer employment to the vast 
mass of unemployed who are at the root of much of the discontent and unrest 
to-day. The object is haudable no doubt, but it cannot be achieved in the 
manner suggested. For, if the Government of the day is not inspired by 
Art. 41 which already enjoins a corresponding duty to provide employment 
“within the limits of its economic capacity”, it cannot be compelled to do so 
by merely engrafting a fundamental right to work, because no such fundamental 

wht can possibly be enforced against the State in a court of law by applying 
any of the legal instruments available to it. 

Prof. Laski (Grammar of Politics (1957, p. 106) is thus led to conclude that 
a ‘right to work’ ultimately means the obligation of the State to provide ‘un- 
employment insurance’ under which a person thrown out of employment would 
be maintained by the State ‘until employment again offers the opportunity to 
work’. If that be so, the insertion of a ‘right to work’ in Part III of our 
Constitution can hardly imply a legally enforceable obligation upon the State 
to undertake legislation for compulsory unemployment insurance; the object 
would be better achieved by inserting such obligation, specifically, in Part IV, 
dealing with the Directive Principles of State Policy. 
The prohibition of ‘untouchability’ in Art. 17 also enjains a duty upon citizens 
not to practise untouchability ‘in any form’. 
C.AD., Vol. VII, p- 709. 
As to “need for such legislation, see pp. 542-3 of Vol. I of Basu’s Commentary 
on the Constitution of India, 5th Ed. Unfortunately, Acharya Kripalani’s 
has been defeated on opposition by Government, without even suggesting 
that the Government was conscious of possible abuses and might be prepared 
take some other action to prevent such abuses. 

the a right not to send one’s children to a public school under 
compulsion has been deduced from the ‘liberty’ guaranteed by the Fourteenth 
Amendment [Pierce v. Society of Sisters, (1925) 268 U.S. 510}. 


In this context, it should be noted that the validity of cl. 26 of the Kerala 


Reference Case [cf. A.I.R. 1958 S.C. 955 (969) }. 
itution of India. - 
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259. See also Art. 59 of the Polish Constitution; Art. 101 of the Chinese Constitution, 
i 1954; Art. 40 of the North Vietnam Constitution, Io aes 
260. Arts. 789 of the Polish Constitution contain similar provisions. Se also 
Art. 103 of the Chinese Constitution, 1954; Arts. 8, 42 of the Constitution of * 
the Democratic Republic of Vietnam, 1960; Art. 34 of the Constitution ba the 
Republic of Korea, 1962. E 
261. ze also Art. 120 of the Weimar Constitution, 1919. “4 ; 
253. ; mate NER tales v. State of Bihar, 731; State of Bihar v. 4 San A.LR. : 
+264. See also Art. 30 of the Japanese Constitution, 1946; Art. 41 of the North 
Vietnam Constitution, 1960: Art. 33 of the Korean Republic, 1 
265. See also Art. 76 of the Polish Constitution: Art. 63 of the Yugoslav Constitution, 
1963; Art. 39 of the Constitution of North Vietnam, 1960. 








LECTURE. V 
DUE PROCESS UNDER THE CONSTITUTION OF INDIA 


‘Due process of law’ is an expression used in the American, 


Constitution, in its 5th and 14th Amendments, to guarantee that 
“No person shall be... ...deprived of life, liberty or property, without due 

process of law.” 
To put it in brief, it means that any law which the I egislature 
; chooses to enact will not be upheld as valid 
ei E tate by the Court, if it affects the fundamental 


rights of an individual with respect to his- 


life, liberty or property, but will be tested by a standard of ‘just- 
ness’, ‘fairness”* or ‘reasonableness’ which the Court draws from 
‘universal’ or ‘immutable’*~principles of justice in a democratic 
society, in order “to strike a balance between individual liberty 
and social control” so that a restriction imposed even by a repre- 
sentative Legislature may not be arbitrary.* 


The concept of ‘due process’ introduces ‘judicial review’ of 
legislation, which expression has been explained in the previous 
lectures. . It may be recalled that while the English people, in their 
fight for freedom against autocracy, stopped with the establish- 
mment of the supremacy of the law as enacted by the peoples’ 
representatives, the Americans went further and asserted that 
since absolutism was ingrained in human nature itself,> even the 
elected representatives of the people could not be trusted with 
absolute power and were therefore to be restrained by limitations 
imposed by a paramount law, namely, the Constitution of the 
land, and if any law was repugnant to the Constitution, it was 
-the duty of the Courts to declare it to be void. One of such 
limitations imposed by the American Constitution is that any law 
which is enacted. by the Legislature to impose a restriction upon 
the rights of life, liberty or property of an individual to secure 
some collective interest or general welfare, it must itself conform 
to the test of ‘due process’. 


-It is natural for some people in India to think that since our 
Constitution nowhere utters the words ‘due process’, we need not 
bother with all the Americanism that centres round this expres- 
sion. The object of this Lecture is to show that any such impres- 
= sion is not correct. If the concept of ‘due process’ be founded _ 

on the universal principles of justice, it cannot but be that its 


ee essentials must enter into our constitutional jurisprudence, even / 





Ey we ay not agree with its detailed application to partic 
or the sheme of our C onstitution may not ror a e 
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Judges to use it to the full length to which it has been stretched 
by the American Supreme Court. In order to appreciaté this 
thesis, it is necessary, at the outset, to trace the evolution of the 
concept of ‘due process of law’ along with the analogous expres- 
sion ‘by the law of the land’ as it is known to English common 
law, or its equivalents ‘by authority of law’, or ‘according to 
procedure established by law’ which have been used by the makers 
of our Constitution, in several provisions.’ 


It is now established that the concept of ‘due process of law’ 
in the Fifth and Fourteenth Amendments to the Constitution of 
the U S. A. was derived from the expression ‘save by the law 
of the land’ used in Art. 39 (later renumbered as 29) of the 
Magna Carta (1215),° which said— 

“No man shall be taken or imprisoned, disseised or outlawed, or exiled, 


or in any way destroyed, save by the lawful judgment of his peers or by the law 
of the land.” 


But it has at the same time been established that this clause 
of the Magna Carta has undergone a matamorphosis in the course 
of its being engrafted in the American Constitution. 


The aforesaid clause of the Magna Carta was intended as 
l a procedural safeguard against the arbitrary 
Magna Carta. > 

government of an absolute monarch (John), 

and a faithful application of the above clause may be had in the 

Petition of Grievances (1610) which was addressed, four hundred 

years later, by the people of England against another absolute 
monarch (James I). That Petition read as follows: 

“Among many other points of happiness and freedom which your Majesty's 
subjects have enjoyed under your royal progenitors, there is none which they have 
accounted more dear and precious than this, to be guided and governed by the 
certain rule of law......and not by any arbitrary form of government... ... 
Out of this root hath grown the indubitable right of the people of this kingdom, 
not to be made subject to any punishment... ... other than such as are ordained 
by the common laws of this land, or the statutes made by their common consent 


in parliament.” 

The expression ‘due process of law’, however, appears to 
have been used in place of ‘law of the land’ in a statute of 1351, 
passed in the reign of Edward III,’ and, in the Petition of Right, 
which was presented to Charles I in 1628, the expression ‘due 
process’ was used in the alternative or in addition to ‘the law of 
the land’. ‘This petition, thus, prayed, inter alia: | 


of law, and not by the King’s special command, without any charge” 10 — 


a 


But English people used the two expressions i. the same ne i 


sense, as a limitation upon the power of the King so that- 
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“That freemen be imprisoned only by the law of the land, or by due process _ — 
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| meaning of the above clause of the Magna Carta is that 
man may be punished for a breach of law, buthe can be 
ished for nothing else”, "? and that such breach must be 
“established in the ordinary legal manner before the ordinary 
courts of the land”.** In short, it meant nothing more than that 
no person could be proceeded against except for the violation of 
an existing flaw. It was invoked only for the purpose of protec 
tion from arbitrary executive power. 7 


‘Law’, as understood in the Magna Carta, obviously, meant 
both common law and statute law which was in force for the time 
being and it was never supposed that a statute made by Parlia- 
ment itself could be called in question on any account whatever. 
“It did not enter into the minds of the barons to provide security 
agaist their own body or in favour of the commons by limiting 
the power of Parliament’’."* 


In short, neither the expression ‘law of the land’ in the 
Magna Carta nor its statutory successor ‘due process of law’ 
indicated to the English mind anything more than the existing 
legal procedure," at least until 1610 when Chief Justice Coke 
asserted that an Act of Parliament which is ‘against common 
right and reason’ shall be ‘void’.*® 


But when the American Colonists thought of adopting AE 

i Giai above clause of the Magna Carta in their 
ERR State Constitutions, some of them retained 
the expression “by the law of the land," and some adopted the 
variant ‘by due course of law,’*: but the rest used, instead, the 
expression “by due process of law’,?? which expression was even- 
tually adopted in the Constitution of the United States by the 
Fifth and the Fourteenth Amendments. 


It is not to be supposed that the guarantee of ‘due process’ 
OSA in the two Amendments of the American 
i of concept Constitution is confined to the rights to life, 
ha ot process’ by judi- personal liberty or property, as we under- 

or ae stand them. By a liberal interpretation of 


the word ‘liberty’ in these two amendments, the American | 


pre Court has extended the guarantee to all ‘the fundamental | 
ights which are comprehended by Art. 19 of our Constitutio a 
es as hag? freedoms of expression,*° assembly,”*- association,” 


a 55 8 


any restriction is imposed on any o of these 
A 2r arts have the gues ‘test t 
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In the United States, there was no limitation imposed upon 
any of the undamental rights added to the Constitution by the 
first Ten Amendments of 1791. But it was soon realised that for 
the maintenance of public order, tor the preve ention of corruption 
of the public morals, incitement to crime and the like, some limita- 
tions must of necessity be imposed upon the liberty of the indivi- 
dual. The Supreme Court, in interpreting the Constitution, had, 
therefore, to invent the doctrine of ‘Police Power of the States, 
under which the States have the mi/rerent power to impose such 

restrictions upon the fundamental rights as are necessary to 
protect, the common good, e.g., public health, safety and morals.**8 
The Police power belonged to the States antecedent to the making 
of the national Constitution and was, accordingly, el tee a to 
have been reserved to the States by the Constitution.” 


On the other hand, because of the guarantee of ‘due process’ 
in the 5th and the 14th Amendments, the police power of the 
State must be exercised subject to the constitutional limitations, 
including ‘due process’.*°¢ The result is, that the regulations 
which may legitimately be imposed by the State in the exercise 
of the police power, to safeguard collective interests, must not be 
arbitrary or oppressive.*’€ 


The metamorphosis that the guarantee of the Magna Carta 
received at the hands of the Americans was that the latter under- 
stood, by the expression ‘law of the land’, the common law;® 
exclusive of statute law, which emobdied the general rights and 
privileges of Englishmen, and, further, that if any statute was 
passed by the Legislature in contravention of such common law 
rights and privileges, such statute itself would be void.** ‘That 
meaning was imputed to the substituted expression ‘due process 
of law’ and Americans thought that that was also the meaning 
of the expression ‘law of the land’, remembering what Lord 
Coke had said about it.?* - 

The first clear assertion of this modified version of the 
expression ‘law of the land’, which expression occurred in the 
Constitution of New Hampshire and came up before the 
American Supreme Court in the Dartmouth College*® case, is to 
be found in the argument of Daniel Webster*® in that case: 

“By the law of the land is most clearly intended the general law; a law which 
hears before it condemns; which proceeds upon inquiry, and renders judgement 
only after trial. The meaning is that every citizen shall hold his life, liberty, 
property, and immunities, under the protection of the general rules which govern 
society. Everything which may pass under the fotm of an enactment is not there- 

_ fore to be considered ‘the law of the lang.” 


“IE this were so, acts of attainder, bills of pains and penalties... -.-would Bi 


administration of justice would be ari-empty form, i idle en 
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would sit to execute /Jegisiative judgments and decrees, not to declare the law or 
administer the justice of the country.” 


"e 


No definite pronouncement of the Court upon this question 
iS, however, to be found from the judgment in the Dartmouth 
case,” because it related not to the Due Process Clause but to 
the Contract Clause in Art. I, s. 10. 


The first decsion of the American Supreme Court in which 
it was asserted that the expression ‘the law 
of the land’ in the Magna Carta or its coun- 
terpart “due process of law’ was a limitation upon the Legisla- 
iure, as upon the other organs of the government, contfary f0 
the English interpretation of the relev ant clause of the Magna 
Carta, was in the case of Murra ys ed Fe essee, *. in the year 1856. In 
this case though the constititienality of a statute which autho- 
rised a Treasury Qfficer to issue a distress warrant for the sale 
of an individual’s property was actually upheld, it was observed 
that if it did not comply with the requirements of ‘due process 
of law’, it would have been invalid because of contravention of 
the Fifth Amendment to the Constitution of the U. S. A. So 
observed Justice Curtis, speaking for the Court?!— 
“That the warrant now in question is legal process, is not denied. It was 
issued in conformity with an act of Congress. But is it ‘due process of law’?.-.--- 
It is manifest that it was not left to the legislative power to enact any process 
which might be devised. The article is a restraint on the legislative as on the 
- executive and judicial powers of the government, and cannot be so construed as 
to leave Congress free to make any process ‘due process of law’ by its mere 
will”.32 , | 
In the next year, in the Dred S cott case,** the pronounce- 
ment was more explicit that any procedure laid down by the 
Legislature was not necessarily ‘due process’ of law (and perhaps 
this is the first occasion when the Supreme Court presented the 
Due Process clause as a substantive limitation upon the power of 
the Legislature) : 


pen ee an Act of Congress which E Ee a citizen of the United States of 
his liberty or property, merely because he came himself or brought his property 
into a particular territory of the United States, and who had committed no offence 
against the laws, could hardly be dignified with the name of due a of law’’.5? 


Procedural due process. 


Due process of law, in other words, operates as a limitation 


upon the power of the Legislature inasmuch as 
x “the determination by the Legislature of what 
Due Process—a limita- constitutes proper exercise of Police power32a is not 


tion upon the ‘police final or conclusive, but is subject to supervision by 
Ee power’ of the Legislature. PECAR 


It may be mentioned at once that though the American- 
Sa concept of ‘due process’ originally started 
| Substantive due pro with a procedural content, similar to the 
a l z _. English doctrine of ‘by = law of Snel: 
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under the impact of economic developments, the Supreme Court 
soon utilised the ‘due process’ clause to assume the power of 
reviewing legislation from the substantive standpoint, that is to 
Say, the reasonableness of the measure to meet the mischief at 
which it is aimed. In Mugler v. Kansas,** Harlan, J., enunciated 


the doctrine of substantive due process as follows: 


< “It does not follow at all that every statute enacted ostensably for the 


promotion of these ends, is to be accepted as a legitimate exertion of the police 
powers of the State...... The courts are not bound by mere forms, nor the 

. they to be misled by mere pretences. They are at liberty—indeed, are under a 
solemn duty—to look at the substance of things, whenever they enter upon the 
inquiry whether the Legislature has transcended the limits of its authority. If, 
therefore, a statute purporting to have been enacted to protect the public health, 
public morals, or the public safety, has no real or substantial relation to those 
objects, or is a palpable invasion of rights secured by the fundamental law, it is 

the duty of the courts to so adjudge, and thereby give effect to the Constitution”. 

“en 


At the root of the ‘Due Process’ concept, thus, lies the 
American theory of law, according to which law is not ay mere 
‘command of the sovereign’ as Austin thought: 


“It is not any act legislative i form that is law; law is something more than 
mere will exerted as an act of power.” 


It will be seen presently that so far as the procedural branch 
of ‘due process’ is concerned, the Americans, 


U. K. : : maa 
Concept of natura) DFOadly speaking, imported the English 
justice. common law principle of natural justice, as 


embodied in the twin maxims—(i) Nemo 
debet esse judex in propria causa and (ii) Audi alteram partem,” 
into the constitutional arena. But the difference between the 
English and the American attitude lies in the extent to which the 
Judiciary would go in its crusade against a Legislature which 
denies these principles of natural justice.”® * 


If the statute is merely silent as to the requirements of 
natural justice, an English Court would read them into the 
statute. In the celebrated words of Byles, J., in oe v. 
Wandsworth Board ,’® 


Sess although there are no positive words in a statute requiring that the 
party shall be heard, yet the justice of the common law will supply the omission 
of the legislature”, 


__ where the statute, for instance, affects the property*® or other 


civil right?” of an individual. 


_ But the English Court would be powerless where the statute 
pressly overrides a rule of natural justice, because it has no 

r tg las an Act of Parliament. This was made clear in 
a rg of Bonaker v. Evans** thus— - 


ka 
= 
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“No proposition can be more clearly established than that a man cannot 
incur the loss of liberty or property for an offence by a judicial proceeding until 
he has had a fair opportunity of answering the charge against him unless indeed 
the legislature has expressly or impliedly given an authority to act without that 
necessary preliminary . 

But an American Court, armed with the constitutional 
limitation and the power of judicial review, would invalidatg 
the statute itself where a statute denies ‘due process’,**3 which, as 


just stated, embodies the procedural requirements of natural 
yustice. ` 


The innovation of American constitutional jurisprudence is 
in the doctrine of substantive due process, no nucleus for which 
can be found in English law, except for the utterance of Coke 
C.J.. in Bonhams case, that— 

when an Act of Parliament is against common right or reason...... 
the common law will control it and adjudge such Act to be void.” 


But later-day Judges in England have refused to listen to 
this philosophy.* 


The reason why the expression ‘due process of law’ has 
never been sought to be defined or its contents specified*® by the 
American Supreme Court is that it embodies a concept of fair- 
ness the ingredients and extent of which have to be determined 
with reference to the facts and circumstances of each case, and 
also according to the notions of fairness prevailing for the time 
being in the society to which it has to be applied. Its contents 
were, therefore, to be evolved by “the gradual process of judicial 
inclusion and exclusion”.‘' In the picturesque words of 
Frankfurter, J..— 

_“..... -due process, unlike some legal rules, is not a technical conception 
with a fixed content unrelated to time, place and circumstances. Expressing as 
it does in its ultimate analysis respect enforced by law for that feeling of fust 
treatment which has been evolved through the certuries of Anglo-American 
constitutional history and civilisation, “due process’ cannot be imprisoned within 
the treacherous limits of any Sy he 


As stated already, so far as the procedural aspect of 
Due Process is concerned, it is nothing but a summing up of the 
results of a judicial proceeding under the English common law 
concept of law as have been arrived at through the ages.** “This 

_ will be apparent from a reading of these features as stated by © 
= Lord Hewart** in his New Despotism, side by side with those 
of Due Process as stated by Prof. Willis.** The novelty of the - 
American constitutional jurisprudence is that the Courts there 
= hawe constantly been amplifying and developing these ingredients 
a of Erg Pag “ag Fe nopne for a Jadac to oelha On; 
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Lord Hewart:** Prof. Willis :+4 
(1) That the Judge is identifed and personally respon- (1) Notice; 
sible for his decisions; 
(2) that the case, subject to rare exceptions, is conducted (2) Opportunity to be 
in public; - heard; 
(3) that the result is governed by the impartial applica- (3) An impartial tribunal; 
tion of principles which are known and established; 
(4) that all parties to the controversy are fully and fairly (4) An orderly course of 
heard.” procedure.” 


It would also be wrong to suppose, in the present context, 

thatewhile the concept of ‘due process’ is ever-changing** and 

elusive, the concept of ‘natural justice’ in common law is some- 

thing crystallised and rigid. If the object of both be to ensure 

the observance of a minimal standard of fairness and justice, © 
the requirements of both must be flexible enough to meet the- 
exigencies according to the circumstances of each case. As Lord 

Mc Dermott*® observes— 

“The categories of natural justice ate not closed; they may alter slowly, but 


they must always be capable of reflecting changed circumstances and pre- 
vailing standards”. 


In the foregoing background, it is interesting to find that 

: the reason why the Drafting Committee on 
Seine cn eee ae Constitution of India replaced the 
expression “due process of law’ by the ex- 

pression ‘procedure established by law’ in Cl. 15 of the Draft 
Constitution*® (which corresponds to Art. 21 of the Constitution 
as adopted), relating to deprivation of life and personal liberty, 
was that since the concept of ‘due process’ was indeterminate or 
flexible, it would throw the residuum of power into the hands of 
the Judges instead of the elected representatives of the people. 
It was this deliberate omission, by the makers of the Constitu- 
tion, which prompted the majority of the Supreme Court in 
interpreting Art. 21 when it came up before the Court in the 


earliest constitutional case of Gopalan v. 
Gopalan’s Case. ` 
mgs z State of Madras.” 


There is no doubt that if the expression ‘due process of law’ 
was deliberately excluded. it would not be possible to introduce 
the American concept of ‘due process’ into the words ‘procedure 
established by law’, but, at the same time, it may not necessarily 
follow, as the learned judges in the majority in Gopalan’s case*™ 
supposed, that the Courts in India would have no power of 

- judicial review at all if a Legislature of competent jurisdiction 

| enacted a law depriving a person of his life or personal liberty. 
Such power could be derived from other provisions of the ~ 
Constitution, for instance, if Art. 21 could be brought within the © 
ambit of Art. 19. But before going into the relationship 
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between Art. 21 and Art. 19, it would be proper to enquire 
how far judicial review involving the concept of due process, has 


been embodied by the Constitution in.Art. 19. 


Though the Constituent Assembly discarded the “due process’ 


concept of judicial review from Drait Art. 15, relating to per- 


sonal liberty,—to which corresponds Art. 21 of the Constitution, 


it was introduced, through the backdoor, in Draft Art. 13 (td 
which corresponds Art. 19 of the Constitution), relating to the 
seven freedoms of expression, assembly, association, movement, 
residence, property and profession. 


It cannot be overlooked, in this context, that in Art. {3 of - 


ee et es the Draft Constitution, the word ‘restric- 

es TO. : tion’ was not qualified by the adjective 

‘reasonable’ and that the qualification was 

inserted in the Constituent Assembly at the instance of Pandit 

Thakurdas Bhargava, in cls. (3)-(6), in order that the Court 

might be empowered to examine whether the restrictions imposed 
by the Legislature were reasonable or not: 


“If you put the word ‘reasonable’ there, the Court will have to see whether 
a particular Act is in the interests of the public and secondly, whether the 
restrictions imposed by the legislature are reasonable, proper and necessaty in 
the circumstances of the case. The Courts shall have to go into the question 
and it will not be the legislature and the executive who could play with the 
Fundamental Rights of the people. It is the Courts which will have the _ 
say’’.48 pn; 6 


It is significant that Dr. Ambedkar accepted this amendment 
and that there was no debate upon it. It is also significant that 
the omission of Pandit Bhandit Bhargava to insert the adjective 
‘reasonable’, also in cl. (2), relating to freedom of expression, 
was rectified by Parliament, as early as 1951, by enacting the 
Constitution ( Rick Amendment) Act, by which the word ‘reason- 
able’ was inserted to govern the word ‘restrictions’, in cl. (2) 


of Art. 19, with retrospective effect. 


Thus, though it is true that the expression ‘Due Process’ 
has not been incorporated in Art. 19, it matters little if the word 
‘reasonable’ has a similar implication, as was pointed out in the 
-very First Edition of my Commentary on the Constitution of 
India,*® in the year 1950, where it was further observed— 

a > the American precedents would be of particular value to our Courts 


at least so long as our own body of case-law does not build up. The concept 
a of reasonableness is nothing but that of harmonising individual rigħts with 


collective interests. ‘The Legislature may not, under the guise of protecting the — 
public interests, arbitrarily interfere with private business, or impose umusual — 


and unnecessary restrictions upon lawful occupations’ [Lawton v. Steele, (1894) 


153 US. 133 (137)]. “If, therefore, a statute purporting to have enacted — 





to protect the public health, the public morals, or the public safety, has no 
rights secured by the fundamental law, it is 
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and thereby give effect to the Constitution’ (Mugler v. Kansas, (1887) 123 US. 
623) .” 


In his Tagore Law Lectures, delivered in the year 1955, the 
eminent American Judge, William Douglas, supported this in 
these words:*® 

“There is no Due Process Clause in the Indian Constitution. But Article 
s process” in the 19( 1) (f) and (g) guarantee important rights—the 

u. = rik and reasonable- right to acquire, hold and dispose of property, and 

mess of restrictions ið the right to practise a profession and carry on an 
k India. occupation, trade or business. When these rights 

may be regulated, the regulations must be ‘reasonable’. ..... ; and it appears 
fhat the Supreme Court of India is the ultimate interpreter of what is teasonable 

im a given case. So when it comes to laws regulating property rights, the judiciary 

in India speaks with almost the same authority as the judiciary in America” 5% 


The very word ‘reasonable’, in the present context, it should 
be noted, has been imported from the ‘due process’ doctrine, as 
interpreted by the American Supreme Court. In Burns Baking 
Co. v. Bryan,**2 the Court said that it was beyond the power of 
the State— 

“under the guise of protecting the public, abitrarily (to) interfere with 
private business or prohibit lawful occupations or impose unreasonable and 
unnecessary restrictions upon them’. 


By far the most important role of Judicial Review in the 
sphere of Fundamental Rights is the adjustment between the 
right of the individual and the collective interest. This duty 
is cast upon our superior Courts by reason of the fact that Art. 19, 
which lays down, im cl. (1), the more important of the funda- 
mental rights, namely, the freedoms of expression, assembly, 
association, movement, property and business, at the same time 
circumscribes each of these rights by providing, in cls. (2) to 
(6) of that Article, that each of these rights may be subjected 
to ‘reasonable restrictions’ imposed by law im the interests of 
maintaining certain collective interests, such as sovereignty 
integrity of the State, public order. morality and the like. | | 

It is gratifying to point out that, as early as 1950, when no 
judicial pronouncement had yet been made on these limitation 
clauses in Art. 19 of the Constitution, I ventured to ex ess 











legislation in India in the same manner as- 

power’ and its adjunct, the a erra a irr Aa 
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But the restrictions that may be imposed by the Legis- 


earlier. 
lature to ensure these public interests, must be ‘reasonable restric- 


tions’. The Legislature itself cannot be the final authority to 
determine such reasonableness; it must be tested in the courts.”* 
I, therefore, said— 


“Here, then, the Indian Constitution has adopted the principle of judicial 
supervision of legislative and executive action from the American Constitution.’’?% 


That this view of your speaker has been affirmed by various 
decisions of our Supreme Court since then will be evident from 
the following tabular statement which gives, side by side, the 
propositions enunciated by the American Supreme Court under 
the twin doctrines of ‘police power’ and ‘due process’ and the 
propositions laid down by our Supreme Court, in interpreting 


cls. (2)-(6) of our Constitution: 


O. S. A. 


(a) The police power is the inherent 
right>* of the State to restrict the exercise 
of individual rights, to protect the 
common good,55 or general welfare,™ or 
the interests of the social order.5® 

“The Constitution. ...speaks of liberty 
and prohibits the deprivation of liberty 
without due process of law....But the 
liberty safeguarded is liberty in a social 
organisation which requires the protection 
of law against the evils which menace 


the health, safety, morals, and welfare ’ 


of the people‘? Liberty under the 
Constitution is thus necessarily subject to 
the restraints of due process, and regula- 
tion which is reasonable®Sa in relation to 
its subject and is adopted in the interests 
of the community is due process’’.59 


(b) But the Legislature may not, under 
the guise of protecting the public interests, 
arbitrarily interfere with private business, 
or impose unusual and unnecessary res- 
trictions upon lawful occupations.®£° Gov- 
ernmental regulation for the public wel- 
fare must be ‘accomplished by methods 
consistent with due process’.® 
_ “When particular conduct is regulated 
“in the interest of public order, and the 
regulation results in an indirect, condi- 
tional, partial abridgment of speech, the 
duty of the courts is to determine which 
of these two conflicting tnterests demands 
the greater protection under the particular 
circumstances presented” .®? 


India. 


(a) “There cannot be any such thing 
as absolute or uncontrolled liberty wholly 
freed from restraint for that would lead 
to anarchy and disorder....What the 
Constitution, therefore, attempts to do in 
declaring the rights of the people is 
to strike a balance between individual 
liberty and social control—Art. 19 of the 
Constitution gives a list of individual 
liberties and prescribes in the various 
clauses the restraints that may be placed 
upon them by law so that they may not 
conflict with public welfare or general 
morality’’.5$ 


(b) “Legislation which arbitrarily or 
excessively invades the right cannot be 
said to contain the quality of reasonable- - 
ness and unless it strikes a proper balance 
between the freedom guaranteed in 
Art. 19(1)(¢), and the social control 
permitted by Cl. (6) of Art: 19, it must 
be held to be wanting in that quality”.*3 


' 
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It is the duty of the court “to strike 
a balance between the public need for a 
particular investigation and the right of 
citizens to carry on their affairs free from 
unnecessary governmental interference’’.® 


„~ (c) The Legislature being familiar with 
local conditions, is, primarily, the judge 
of the necessity of such enactments.*5 In 
the exercise of this power, the Legislature 
has to determine not only what the inter- 
ests ef the public require but what 
measures are necessary for the protection 
of such interests; but its determination as 
to what is a proper exercise of its police 
powers is mot final or conclusive, but is 
subject to the supervision of the courts.®4 


(d) “While every possible presumption 
is to be indulged in favour of the validity 
of a statute, the courts must obey the 
Constitution rather than the law-making 
department of government, and must, upon 


their own responsibility, determine 
whether, in any particular case, these 


limits have been passed’’.*%a 

“This is tnescap@ble judicial task in 
giving substantive content, legally enforc- 
ed, to the Due Process Clause, and it is 
a task ultimately committed to this 
Court™b 

(e) “Due process’ has both a substan- 
tive and procedural meaning. 

I. From the ‘procedural standpoint it 
means that “where life and liberty are 
involved, the party to be affected shall 
have notice and an opportunity to be 
heard”.7ı The substance of procedural 
due process is ‘the protection of the 
individual against arbitrary action’.72 


II. From the substantive standpoint, 
‘due process’ means that “the people 
through their legislatures may protect 
themselves against” the abuse of a funda- 
mental right. “But the legislative inter- 
vention can find constitutional justification 
only by dealing with the abuse. The 
Tights themselves cannot be curtailed’ .76 

“In everyecase that comes before this 
Court, ee Ss neces- 
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(c) “The determination by the Legis- 
lature of what constitutes a reasonable 
restriction is not final or conclusive; it is 
subject to the supervision by this 
Court’’.67 

“While the Court attaches great weight 
to the legislative judgment, it cannot 
desert its own duty to determine finally 
the constitutionality of an impugned 
statute’™’.68 


(d) Though the Court starts with the 
assumption that “the Legislature is the 
best judge of what is good for the com- 
munity by whose suffrage it came into 
existence,”"®? “the ultimate responsibility 
of determining the reasonableness of the 
restriction, from the point of view of the 
interests of the general public rests with 
the Court and the Court must not shirk 
that solemn duty cast on it by the Consti- 
tution’’.7° 


(e) “Both the substantive and the 
procedural aspects** of the impugned 
restrictive law should be examined 
from the point of view of reasonableness 
that is to say, the Court should consider 
not only factors such as the duration 
and the extent of the restrictions, but 
also, the circumstances under which and 
the manner in which their imposition has 
been authorised’’.74 

Normally, the party to be affected 
should have an opportunity to be heard, 
in order to comply with the requirement 
of ‘reasonableness’.75 


From the substantive dtrian ‘rea- 
sonableness’ means that the limitation 


imposed upon a person in the enjoyment 
of his fundamental right should not be 
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sarily arises: ‘Is this a fair, reasonable 
and appropriate exercise of the police 


power of the State, or is it an unreason- 
able, unnecessary and arbitrary interfer- 
ence with the right of the individual to 
his personal liberty... . .77 

(f) Substantive due process requires 
that “the means selected by the legislature 
shall have a real and substantial relation 
to the object sought to be achieved’,® 
by exercising the police power of the 
State. 

The Court may, therefore, interfere 
where the means selected has no ‘just ® 
or reasonable*® or substantial®1,8° relation 
to the protection of the public interests;*°a 
such as public health, morals or safety.*® 


The legislation, in other words, “‘must 
be reasonably calculated”? to attain the 
desired object™ and not founded upon 
mere conjecture.*> 


“The Legislature may not, under the 


guise of protecting the public interests, 
arbitrarily interfere with private business, 
or impose u7Sual and unnecessary restric- 
tions upon lawful occupations’’.7% 

The Court can interfere if the exercise 
of the police power is ‘an unreasonable, 
unnecessary®°a and arbitrary interference 
with the right of the individual’’.77 


`Å governmental purpose to control or 
prevent activities constitutionally subject 
to State regulation may not be achieved 
by means which sweep unnecessatily 
broadly and thereby invade the area of 
protected freedoms.®§ 

Thus, where the regulation of the 
manufacture of an article would adequate- 
ly safeguard the interests of public health, 
an absolute prohibition thereof cannot be 

‘upheld as consistent with due process.®9 





India. 


(f) The Court must strike down any 
law which imposes a restriction upon any 
of the fundamental rights enumerated in 
cl. (1) of Art. 19, unless-it falls within 
any of the grounds of restriction specified 
in the relevant limitation clause from 
cl. (2) to (6) of that Article,*1 and the 
relation between the impugned legislation 
and such ground is rational or proxi- 
mate.** 

A restriction will not be reasonable 
unless there is a rational, direct and proxi- 
mate connection between it and the object 
in the interests of which it is claimed to 
have been imposed and unless the restric- 
tion is not excessive from the point of 
view of the achievement of such object.%* 

“The phrase ‘reasonable restriction’ 
connotes that the limitation imposed on 
a person in enjoyment of the night should 
not be arbitrary or of an excessive nature, 
beyond what is required in the interests 
of the public. The word ‘reasonable’ 
implies intelligent care and deliberation, 
that is the choice of a course which reason 


- dictates. Legislation which arbitrarily or 


excessively invades the right cannot be 
said to contain the quality of reasonable- 
Nneag OEE 


“Where a law purports to authorise the 


` imposition of restrictions on a funda- 
mental right in language wide enough to 


cover restrictions both within and without 
the limits of constitutionally permissible 
legislative action affecting such right, it 
is not possible to uphold it even so far 
as-it may be applied within the constitu- 
tional limits, as it is not severable. So 
long as the possibility of its being applied 
for purposes mot sanctioned by the 
Constitution cannot be ruled out, it must 
be held to be wholly unconstitutional ad 
void”.87 


_“T=position of restriction on the cer ae 


cue 













DUE PROCESS UNDER THE CONSTITUTION OF INDIA 


USA: 


(g) Where the language used by a 
restrictive statute is wide enough to hit 
both permissible and impermissible con- 
duct, it violates ‘due process’ in the 
matter of restriction of a fundamental 
right because such ‘“‘overbreadth... .makes 
possible oppressive or capricious applica- 
tion as regimes change’’.% 


(h) Hence, even where a statute re- 
gulating the exercise of a guaranteed right 
is related to a legitimate public interest, 
it will be unconstitutional unless its provi- 
sions are “narrowly drawn to define and 
punish specific conduct’’®* which consti- 
tutes a clear and present danger to the 
public interest which it seeks to protect. 

Vagueness vitiates ‘due process.’ 

(i) Procedural due process requires that 
mo person can be deprived of his life, 
liberty or property without giving him— 

(a) a notice of the action pro- 
posed ;**c 


(dja hearing before an impartial 
tribunal.1°2 


(j) “The reasonableness of each regula- 
tion depends upon the relevant facts.” 
“Tt results that a regulation valid for one 
sort of business, or in given circumstances, 


ic may be invalid for another sort, or for the 
S nage business 


under other circums- 


-= si 


he line v which in this field separates 


229 
India. 


when the exercise of a fundamental right 
is prohibited, the burden of proving: that 
a total ban on the exercise of the right 
alone may ensure the maintenance of the 
general public interest lies heavily upon 
the State’’.9° 

“The greater the restriction, the more 
the need for scrutiny by the Court’ .%2 


(g) A restriction cannot be said to be 
reasonable where “the language employed 
is wide enough to cover restrictions both 
within and without the limits of constitu- 
tionally permissible legislative action 
affecting the right. So long as the 
possibility of its being applied for pur- 
poses not sanctioned by the Constitution 
cannot be ruled out, it must be held to 
be wholly void”.s8-7 


(h) The restriction imposed by a law 
cannot be said to be reasonable if “it 
does not indicate the tests which have 
to be applied in deciding whether a person 
falls’**a within its sweep. 

Vagueness in its command is thus a 
factor to be considered in adjudging a 
restriction to be ‘unreasonable’.™b 


(i) In the absence of exceptional 
circumstances,” a fundamental right 
guaranteed by Art. 19 cannot be curtailed 
without— 

(i) giving the person to be affected 
a notice;95-99 
being 


(ii) an opportunity of 
heard ;93-99 

(ii) at least, an opportunity of 
making a representation against 
the action proposed.1%-1  - 

(iv) Even when the administration 
of a restrictive law affecting 
civil rights is rested in an- 
administrative authority, ge 
judice.1°% bes 


(j) “....the test of nabler 
wherever prescribed, should be apr 









cable to all cases — aha r it p he a 
right alleged to have been inf ringe sts Boso 
underlying purpose of. the res 
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the legitimate from the illegitimate 
assumption of power is not capable of 
prectse delimitation. It varies with 
circumstances and condtitons”.105 


(k) “If the laws passed are seen to 
have a reasonable relation to a proper 
legislative purpose, and are neither arbi- 
trary nor discriminatory, the requirements 
of due process are satisfied and judicial 
determination to that effect renders a 
court functus officio. ...With the wisdom 
of the policy adopted,*°S with the ade- 
quacy or practicability of the law enacted 
to forward it, the courts are both 
incompetent and unauthorised to deal’’.1°9 

““....we do not sit as a super-legisla- 
ture to weigh the wisdom of legislation 
nor do we decide whether the policy 
which it expresses offends the public 
welfare’’.11° 

(1) The standard of reasonableness is 
not the personal opinion of the Judges, 
but the opinion of a ‘rational and fair 
man’’.112 


E 


“(n) Possibility of ae is no ground 
| for denying pecs ake iia eine 
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imposed, the extent and urgency of the 
evil sought to be remedied thereby, the 
disproportion of the imposition, the pre- 
vailing conditions at the time, should all 
enter into the judicial verdict’ .197 

(k) “....the only justiciable issue to 
be decided by the Court is whether the 
restriction imposed by the legislation on 
the exercise of the right are reasonable. 
If those restrictions on the exercise of the 
right are reasonable, the Court has not 
to consider whether the law imposing the 
restrictions is reasonable’’.174 


(1) The question of reasonableness of 
a restriction imposed on a fundamental 
right “has to be dealt with objectively”. 
“In determining that question the Court 

..cannot proceed on a general notion 
of what is reasonable in the abstract or 
even on a consideration of what is rea- 
sonable from the point of view of the 
person or persons on whom the restric- 
tions are imposed....What the Court 
has to do is to Gonsider whether the 
restrictions imposed are reasonable in the 
interests of the general public’’.1*3 

“In evaluating such elusive factors and 
forming their own conception of what is 
reasonable, in all the circumstances of a 
given case, it is inevitable that the Social 
philosophy and scale of values of the 
judges participating in the decisions should 
play an important part, and the limit of 
their interference with legislative judg- - 
ment in such cases can only be dictated 
by their sense of responsibility and self- 
restraint and the sobering reflection that 
the Constitution is meant not only for 
people of their way of thinking, but for 
all, and that the majority of the elected 
representatives of the people have, in 
authorising the imposition of the restric- 
tion, considered them to be reasonable” a™ 

(m) “The possibility of abuse of a 
statute otherwise valid does not impart 
to it any element of pyare 
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constitutional validity of the statute would 
have to be determined on the basis of 
its provisions and on the ambit of its 
operation as reasonably construed” .116 


Notwithstanding such copious use of the ‘due process’ 

aes l concept in determining the reasonableness 
Start at PRADE E TE “of a restrictive law, in a recent decision,**’ 
a Division Bench of our Supreme Court 

made a sweeping observation in this behalf, without entering 
into all aspects of the question involved. In this case,*** the 
Court had to determine the question whether a law vesting in 
the State of Punjab the monopoly right of holding fairs within 
the State, which was challenged as viola- 

renee as a test of tive of Art. 19¢1)(¢), could be struck 
down as constituting an ‘unreasonable res- 

triction’ because its terms were ‘vague’. The Court acknow- 
ledged that in the United States a fate whose injunctions were 
vague would be struck down as violative of ‘due process’, as 
held in Connally v. General Construction Co.,1"* in these words— 
“A statute which forbids or requires the doing of an act in terms so vague 


that men of common intelligence must necessarily guess its meaning and differ 
as to its application violates the first essential of due process”. 


Nevertheless, the Division Bench’ held that this principle 
had no application under our Constitution because there was 
no ‘Due Process’ clause in our Constitution: . y 

“The rule that an Act of competent Legislature may be struck down by the 

Courts on the ground of vagueness is often alien to our constitutional system. 

...-A law may be declared invalid by the superior Courts in India if the legislature 
has no power to enact the law or that the law violates any of the fundamental 


rights guaranteed in Part III of the Constitution or is inconsistent with any 
constitutional provision, but mot on the ground that it is vague’’.. 


“But the rule enunciated by the American Courts has no application under 
our Constitutional set up., The rule is regarded as an essential of the ‘due process 
clause” incorporated in the American Constitution by the 5th and the 14th Amend- 
ments. The Courts in India have no authority to declare a statute invalid on the 
ground that it violates the “due process of law’.” 


Neither of the two propositions asserted in this decision can 
be juristically supported, as will be presently shown. 


It was asserted in the Punjab case, ™ that a Court in India 
could not invalidate a law on the ground that it violates ‘due — ace 
process of law’. Literally this may be correct because there — 
is no ‘due process’ clause in the Indian Constitution: but fror PR 
the standpoint of constitutional jurisprudence it would not be = 
correct if and in so far as the concept of ‘due _process’ enters into 
the meaning of ‘reasonableness’ of restrictions in cls. HZ}. m 
eL of gart, 19, as we have just seen. -i 
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E The Court! cited Gopalan™? in support of this proposition, 

overlooking that Gopalan? related to Art. 21 where there was 

; mo expression such as ‘reasonable restrictions’, as in Art. 19. 
It 1s unfortunate that before making such a categorical state- 
ment, the observations of the Supreme Court in the previous 
cases of Krishna v. State of Madras**® and Collector of Customs 
v. Sampath? had not been referred to. r 


In Krishna’s case’*® even though Venkatarama Aiyar J., 
speaking for the Court, expressed a ‘doubt’ whether the ‘due 
process’ clause ‘can have any application under our Constitu- 
tion’ his -Lordship did not leave the matter there, but proceeded 
to analyse the propositions comprehended in the relevant “due 
process’ concept and to hold that the law impugned in the case 
before the Court could be said to be reasonable even by an 
application of the tests laid down in the American decisions. 


-The observation of Rajagopala Ayyangar for the Court 
in Sampathu’s case?! was more pronounced from our present 
standpoint. 


“Though the tests of ‘reasonableness’ laid down by cls. (2) to (6) of Art. 19 
might in great patt coincide with that for judging for ‘due process’, it must not 
be assumed that these are identical, for it has to be borne in mind that the Consti- 
tution-makers deliberately avoided in this context the use of the expression “due 
process’ with its comprehensiveness, flexibility and attendant vagueness in favour 
of a Somewhat more definite word ‘reasonable’, and caution has, therefore, to be 
exercised before the literal application of American decisions.” 


For our present purposes, the first part of the foregoing 
observation is enough, because it is a clear acknowledgement 
by the Supreme Court of the proposition, namely, that in judg- 
ing ‘reasonableness’ of a restriction under cls. (2)y-(6) of 
Art. 19 the tests are ‘in great part’ the same as that for 
judging ‘due process’, for, that is the thesis which I am seeking to 
propound in the present Lecture. 


As for the second part, one wonders how the word ‘reason- 
able’ is more definite than the expression ‘due process’ because 
there is no legislative definition of either and the meaning and 
the ambit of either will depend upon the judicial estimate of what 

. is ‘due process’. or what is ‘reasonable’ in the circumstances. 


To the immense relief of the Author, the Supreme Court 
has not left untouched the astounding proposition enunciated 
by Shah J. in the Division Bench decision in the Muntetpal 
Committee case,* just cited, namely, that in India a statute 
cannot be struck down by the Courts om the ground of vague- 
ness. It has been overruled by the following observation of = 
_ Hidayatullah, C. J., speaking for the Constitution Bench, m | 

recent case of Abbas v. Union of India, ? while these pages 


ex 
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“While it is true that the principles evolved by the Supreme Court of the 

United States of America in the application of the Fourteenth Amendment were 
eschewed in our Constitution and instead the limits of restrictions on each 
fundamental right were indicated in the clauses that follow the first clause of the 
nineteenth article, it cannot be said as an absolute principle that no law will 

be constdeted bad for sheer vagueness. There is ample authority for the proposition 
that a law affecting fundamental rights may be so considered. A very pertinent 

ə example is to be found in the State of Madhya Pradesh v. Baldeo Prasad™a....” 


“The real rule is that if a law is vague or appears to be so, the Court must 

try to construe it, as far as may be, and the language permitting, the construction 

a sought to be placed on it, must be in accordance- with the intention of the legis- 

lature. Thus, if the law is open to diverse construction, that construction which 

@&cords best with the intention of the legislature and advances the purpose of the 

legislation, is to be preferred. Where however the law admits of no such construc- 

tion and the persons applying it are in a boundless sea of uncertainty and the law 

prima facie takes away a guaranteed freedom, the law must be held to offend the 
Constitution as was done in the case of the Goonda Act™a. .. .” 122 


It is true that Hiday atullah C. J. added that where a statute 
is so struck down on the ground of vagueness,— 
“This is mot an application of the doctrine of due process. The invalidity 


arises from the probability of the misuse of the law to the detriment of the 
individual”. 122 


Nobody could say that when an Indian Court strikes down 
a statute as imposing an ‘unreasonable restriction’ upon å 
fundamental right, the Court is applying the American doc- 
trine of ‘due process’, because, it needs no mention, there 
is no clause in our Constitution guaranteeing ‘due process’. 
The question is whether the concept of ‘due process’ enters into 
the Indian concept of ‘unreasonableness’ of a restriction. The 
observation of Hidayatullah C.J. that a vague statute would 
be struck down because of its possibility of being ‘misused’ by 
those entrusted with its administration is not sound inasmuch 
as it has been held by the, Court, in cases more than one,??% 
that mere possibility of abuse is no test of the unconstitutionality 
of a statute or of the unreasonableness of the restriction 
imposed of it. Where the power conferred by a statute is, in 
fact, abused, the administrative act in question will be invali- 
dated by the Court, but that would be no ground for invalida- 
ting the statute itself. Where a statute imposing a restriction 
upon a fundamental right is vague it would be struck down 
as ‘unreasonable’ under cls. (2)-(6) of Art. 19, for the very 
reason why an American Court would hold it to be violative 
of ‘due process’, namely, that a person cannot be deprived of 
his fundamental right or otherwise punished by a law 


command is uncertain and does not sufficiently = ‘to w 


individual affected by it how he could avoid c 
mischief of the law or which ir excess’ of ‘the re 
oer at pE restriction of the exercise of the f 
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à 


relevant to the American doctrine of “due process cn 
ante), so that the reasonings advanced in the relevant American 
decisions cannot be brushed aside by our Courts on the hold 
on the obvious plea that there is no guarantee Of due process 
under the Indian Constitution. —— 


To repeat, once more, there is nothing particulariy Auge = 
about this requirement; it is founded on a universal sense or 
fairness or reasonableness. In the words of Black, J., ma rece 

; as 

case: —— a 
“A law fails to meet the requirements of the Due Process Clause if it N% 

vague and standardless that it leaves the pubiic uncertain as to the conduct it 
prohibits or leaves Judges and jurors free to decide, without any legally fes 

Standards, what is prohibited and what is not, in each particular Case. ----- 

Certainly one of the basic purposes of the Due Process Clause has always been to 

protect a person against having the Government impose burdens upon him except 

in accordance with the valid laws of the land. Implicit in this constitutional 
safeguard is the premise that the law must be one that carries an 

meaning with legal standards that courts must enforce’’.123a 


The great triumph of the ‘due process- -reasonable’ concept 
in India, curiously, is its ertened aay 
Extension of ‘reason Judiciary, to spheres outside Art. so 
ableness’ concept beyond 
Art. 19. a to affect the operation of provisions of the 


Constitution outside Part III. 


So far as Art. 304 (b) is concerned, it no doubt uses is 
ee S) expression ‘reasonable restrictions. ~ 
provision, however, stands outside Part! 
of the Constitution and there is nothing in this provision to 
indicate that the expression ‘reasonable restrictions’ shall have — 
the same interpretation as under Art. 19. Art. 304 is sa 
Article included in Part XIII of the Constitution which deas 
with “Trade, Commerce and Intercourse within the Ter itor) c= 
of India’, and constitutes an exception to the general propo: Spe 
laid down in Art. 301 that = 
“Subject to the other provisions of this Part, trade, commerce mia 
throughout the territory of India shall be free.” 


“Notwithstanding anything in article 301 or article a the I = 
State may by law— Sia, 


SMP aa ee. See Loe eee yn Ez 
_ (b) impose reasonable restrietions on the freedom of <a a gee Lae 
intercourse with or within that State as may be required in the pe = soi: 
- — Inthe U.S.A., the ‘due process’ clause i in the St th Amends 

- does not enter into the sphere of ù prota te trade 
commerce inasmuch as the ‘Commerce pote Os, 
is regarded as an independent power,’? 
AcE k, S.-3S (3) of the Cone But a Sta 
“police power’ to protect its citizens from frau d 
or to protect their lives, Be pron erty 
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It may, accordingly, impose regulations upon trade or com- 
merce within its house and to regulate local activitiex even 
though that might incidentally affect imter-State commerce.** 
Such regulations are, however, required to be ‘reasonable’, not 
because of the doctrine of ‘due process’, but because otherwise 
there would be an undue burden upon inter-State trade or 
commerce, which is under the exclusive legislative domain of 
Congress. A State regulation in the exercise of its police 
power shall, if it relates to goods transported into or through 
a State, be valid only if (a) it is designed to safeguard the 
local, public interests of its own citizens, such as safety, health 
or morals, and (b) it does not go beyond what is ‘absolutely 
necessary for its self-protection.’**® 


Similar conclusions have been reached by our Supreme 
Court?” in holding that in order to be valid under Art. 304 (b), 
a restriction imposed by a State on inter-State trade or com- 
merce must (1) have a reasonable relation to some ‘public 
interest’ within the State, such as public health, safety, morals 
and property within the territory of the State; and (ii) must 
not ‘substantially obstruct the commerce’. In substance, 
these conditions are the same as those for ‘substantive reason- 
ableness’ under Art. 19. 


The question is whether the requirement of ‘procedural 
i) reasonableness’ must also have to be satis- 
anden Ae TSasonableness fed in order to make a restrictive law under 
Art. 304 (b) valid. Though no case has 
as yet gone so far, the question is bound to arise. For 
it has been held that ‘the yardstick of, reasonableness’ would 
be the same under Art. 304 (b) as under Art. 19(6).'**2 It is also 
well-established”? that not only a State but an individual may 
complain of an infringement of the freedom declared in 
Art. 301. If so, when a State seeks to impose a restriction upon 
that freedom under Art. 304 (b), an individual whose business 
is affected by such restriction is entitled to challenge the 
reasonableness of such regulation not only under Art. 304 (b) 
but also under Art. 19 (1) (g)}.'** There is then no bar to 
his challenging it from the standpoint of procedural reasonable- 
ness as well, e.g., on the ground that the law which requires 
a licence for carrying on the trade vests unguided discretion 
in the administrative authority.**° It is also to be remembered 
that the condition of ‘reasonableness’ in Art. 304 (> — 
inter-State as well as intra-State trade. 


More aggressive and momentous kas been 
the ‘reasonableness’ test to determine the con stitutionalii y of 
any law-made by the Legislature under the power conferred by 

os tare ie if it could be -said to affect any of the ri rights of — 
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expression, assembly, residence, property or business which aré 
» protected by Art. 19. As will be just shown, in taking this 
view, the Supreme Court has parted with several earlier deci- 
sions but though the steps were sometimes faltering, there is 
a trend towards continuous expansion. - 
The initial view of the Supreme Court was that if a legis- 
lation was made under a power conferred by an independept 
provision of the Constitution, there was no scope for subject- 
ing such law to the test of reasonableness under Art. 19 (2)-(6). 
But the later view, under discussion, is that Art. 13 (2) is 
comprehensive enough to include any ‘law’, as a result of which 
no law can be valid if is inconsistent with Art. 19 or any of the 
other fundamental rights guaranteed by Part III of the 
Constitution,***-- even though such law be founded on some 
provision outside Art. 19, such as Art. 31, 105 (3), 194 (3) or 
205. Such extension of the test of ‘reasonableness’ to laws 
coming under other Articles where the word ‘reasonable’ is not 
mentioned, to limit the law-making power, though beneficial to 
the individual, must be said not to have been envisaged by the 
makers of the Constitution. It has already been pointed out 
that, in connection with Arts. 19 and 21 in their draft stage, 
the Constituent Assembly was given to understand that while 
under Art. 21, there was no scope for importation of judicial 
review on the ground of want of ‘due process’ or reasonable- 
ness, because of the absence of any such words of limitation 
in that article, this would be possible under Art. 19 because of 


the introduction of the word ‘reasonable’ to qualify the word 


‘restrictions’.?** 


Before explaining this change in attitude, it would be useful 
to remember that the expression used in Art. 31 (1) or 265 
is similar to that used in Art. 21. Art. 21 says that no person 
shall be deprived of his life or personal liberty “except according 
to procedure established by law. Art. 31 (1) says that no 
person shall be deprived of his property “save by authority of 
law’.2%°2 Art. 265 similarly provides that no tax shall be levied 
or collected ‘except by authority of law’. 7 

The view taken in the earliest case of Gopalan,’*** followed 
in later cases," was that Art. 21, along with Arts. 20 and 22, 
formed an exhaustive code relating to personal liberty and that, 
accordingly, the validity of a law depriving a person of 
personal liberty could not be challenged on the ground that it _ 
"violated the requirements of Art. 19. The Court could not 
strictly adhere to this proposition inasmuch as it was obliged 
to hold that a law depriving a person of his personal liberty © 
would be invalid if it contravened the requirements of other 
fundamental rights? such as those guaranteed by Art. 1457 


‘or Art. 20.2% , _ 
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The other ground given by the majority in Gopalan’s case,**° 
for the exclusion of Art. 19, was that the rights guaranteed by 
Art. 19 (1) are capable of being enjoyed by a person only so 
long as he remained free. As soon as he was deprived of his 
liberty as a result of detention, punitive or preventive, he could no 
longer complain of infraction of any of the rights guaranteed by 
Art. 19.'°° Even this dogma broke down in the case of 
State of Maharashtra v. Prabhakar,**® where the Court had to 
acknowledge that unless the law authorising imprisonment 
specifically prohibited it, there was no reason why a prisoner 
should be incapable of exercising his freedom of expression by 
publishing a book. It might similarly be said that unless a law 
depriving a person of his liberty or the sentence thereunder did 
not tpso facto take away his property or business, there was no 
reason why the prisoner should forfeit these latter rights while 
under imprisonment. We shall pursue this topic elsewhere. 
What we are concerned at the present moment is that even in 
Prabhakar’s case,"*® the Court did not reopen the Gopalan’? 
dictum and rested its decision in favour of the prisoner on the 
ground of ltra vires and consequent contravention of Art. 2l. 
In the later Bank Nationalisation case,'*** of course, the foun- 
dation of the Gopalan decision has been shaken, but it cannot be 
said that that case has expressly overruled the Gopalan decision 
in relation to Art. 21. Hence, so long as it is not directly over- 
ruled in relation to Art. 21, the position remains that a law 
coming under Art. 21, cannot be subjected to the test of ‘due 
process’ or of ‘reasonableness’ under Art. 19(2)-(6) and that the 
expression ‘established by law’ would not admit of any judicial 
review on either of those grounds. 


If that position stands, it is difficult prima facie, to hold 
that the expression ‘authority of law’ in Art. 31 (1) and 265 
would lead to a contrary result. And yet the Supreme Court 
has persuaded itself to that end, obviously under the sway of the 
philosophy of ‘due process’. 

At the beginning, the Supreme Court interpreted the 
expression ‘authority of law’ or ‘established by law’ in the 
manner Englishmen had done as regards: the Magna Carta 
clause ‘save by the authority of law’, i.e., to mean ‘sanctioned 
by legislation as distinguished from executive authority’.*** 


This proposition has been rejected as heresy in the later $ 
decisions'*'? where it has been unequivocally -asserted that the 
very word ‘law’ means a law tested by the ordeal of ‘reasonable- 
ness’, if any of the fundamental rights enumerated in Art. 19 
is going to be affected thereby."*"-* This change in the meanir 
attributed to the expression ‘authority of law’, at the Coes rests 
-upon the inclusion ‘or exclusion of the ‘due as 
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ness concept’, according to the American connotation of the 


my expression ‘authority of law’. 





a 


Let us now trace this change in attitude of our Supreme 
Court with reference to the various Articles outside Art. 19 
which have been subjected to the touchstone of ‘reasonableness’. 


The word ‘deprived’ occurs both in Art. 21 and 31 (1). 
Hence, it was held by Das J. in Chirartjit 
Lal's case,'™b following his own view in 
Gopalan, ™ that Art. 19(1)(£) would continue until the owner 
was, under Art. 31, deprived of such property by authority of 
law. Until 1960, thus, the view prevailed that the reasonable- 
ness of a law coming under Art. 31 (1) could not be questioned 
by an invocation to Art. 19(1)(1#).'* 

The most articulate expression of this view was made in 
Collector of Malabar v. Ebrahim"** thus: 


“If the property itself is taken lawfully under Art. 31(1), the mght to hold or 
dispose of it perishes with it and Art. 19(1)(f) cannot be invoked’’.*™ 


Art. 31(1). 


In 1960, however, a majority led by Subba Rao, J., came 
to hold that even where a law totally deprived a person of his 
property, as distinguished from merely restricting his proprie- 
tary rights, the person aggrieved could question its reasonable- 
ness, by invoking Art. 19(1)(4).**° This new theory was 
unequivocally formulated by Subba Rao J., speaking for the 
majority, in the second Kochunni case, *” in these words— 


23 the ‘law’ must satisfy two tests before it can be a valid law, namely, 
(1) that the appropriate Legislature has competency to make the law; and (2) that 
it does not take away or abridge any of the fundamental rights enumerated in 
Part III of the Constitution. It follows that the law depriving a person of his 
property will be an invalid law if ti infringes either Art. 19(1)(f) or any other 
Article of Part III’.™2 


That view has not been disturbed by later decisions.*** The 
sult is that both the substantive and procedural requirements 
of | ‘reasonableness’ must be satisfied by a law providing for 
destruction or confiscation of private property,***? or of taking 
‘such property without resorting to acquisition or requisitioning. 
‘Such law may, therfore, be challenged on the grounds, for 
oo ola 
wha), 2 bat it is a colourable device to take the property of 
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ing to a subject simply for the purpose of augmenting its 
resources.*** 

(c) That the law takes away vested rights or imposes 
burdens on the private owner, with retrospective effect.™™ 

(d) That the law, such as one enabling a Reclamation 
Officer to take over Eossession of a person’s land for the pur- 
pose of eradicating pest, does not provide for giving the owner an 
opportunity of objecting to such action.**® 

(e) That, where the object of the law is to ensure the proper 
preservation and management of the property of a society or 
institution, a total deprivation of the society of its property was 
in excess of the requirement and, hence, unreasonable.**® 


Do we not, thus, arrive at the same position.as under the 
~ 5th and 14th Amendments of the American Constitution under 
which the requirements of ‘due process’ must be complied with 
whenever a person is sought to be ‘deprived of his property’ 274% 


Once it was held that the test of reasonableness under Art. 
Art. 31(2). 19 (5) must be passed by a law made under 
cl. (1) of Art. 31, in order to be valid, there 
was no reason at all why the same requirement should not be 
demanded of a law made under cl. (2) of Art. 31 because that 
clause, as it stands after the Constitution (Fourth Amendment) 
Act, 1955, also uses the expression ‘authority of law’: 

“No property shall be compulsorily acquired. ..... save by authority of a law 
which provides for compensation. .... . P 
and yet the Sureme Court was, until 1970, faltering to go so far. 


Prior to the Kochuni dectsion,’** under the pre-amended 

Art. 31(2), it was held in Stafe of Bombay v. Bhanji,™** that — 

Art. 19 (1) (f) could not be applied to test the validity of a 

Jaw of acquisition or requisition coming under Art. 31 (2), for, 

in tune with Gofalan,**® the Court observed, when a person was — 

deprived of his property by a law of compulsory acquisition — 

or requisition, there was nothing left in him in respect of which 

he was capable of exercising his rights under Art. 19 (1) (f). 

‘This reasoning was, however, exploded by Subba Rao, J., in the 

= Kodhuni case'*2 where it was observed that it was no longer 
: eee to hold that Art. 31 provided an exclusive code relating 
a ‘deprivation’ of property while Art. 19 (1) (f) related to 

rest striction” upon the right of property. According to the view 

i aken i the Kochuni case,” Art. 19(1)(f) and the two clausese 

: 1) an y (2) all related to the right of property in different 

cts. At any rate, when the Constitution referred to ‘autho- 









; law’, it meant a valid law, complying with Art. 13(2). 


l. there ‘was no reason why Art. 19 (1) EF) 
d toa law v coming under cl. (1) but not under 
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Yet. when the question relating to cl. (2) of Art. 31 directly 
came“up before the Court in the cases of Barkya v. State of 
Bombay. t and Sttabati v. State of West Bengal, the Court 
held that Art. 19 (1) (f) could not be invoked to test the validity 
of a law coming under cl. (2) of Art. 31. This view was 
also adhered to by Shah, J.. for the Court, in State of Gujarat v. 
Shantilal.*** Not much discussion is to be found in these 
cases*** as to the reasons for this view except an adherence to 
the Bhanji argument*™** that Art. 19(1)(4) “postulates the 
existence of property over which the rights are to be exercised”, 
so that it cannot have any application to a law under cl. (2) of 
Art. 31 by which the individual’s property was put an end to. 
But, then, the anomaly in coming to a different conclusion regard- 
ing cl. (1), which referred to “deprivation of property’, was not 
removed. Apparently, there was no reason behind the refusal 
to extend the Aochuni'** decision to cl. (2) of Art. 31 excepting 
(to say with respect) judicial inertia. 

This patent anomaly in extending Art. 19(1)(f) to a law 
coming under cl. (1) of Art. 31 but not to a law falling under 
cl. (2) was pointed out by me in my Commentary™* in these 
words— 

“The principle on which the decision in Kochunis case™? rests is that the 
‘aw’ required by Cl (1) of Art. 31 must be a valid law and, hence, in conformity 
with the other fundamental rights contained in Part III. But, as has been 
stated above. the requirement of ‘law’ exists also in Art. 31(2) and there is 
no reason why a law coming under Cl. (2) shall not also be a valid law in the 
same sense as a law under Cl. (1)........ 

Supposing a law of acquisition or requisition empowers the Government to 
assess compensation without a hearing, is not the person affected entitled to urge | 
that the law lacks in procedural reasonableness as required by Art. 19(1) (f)?”™® 
The anomaly, as pointed out above, came to be realised when 

the question again came up in the Bank 

A assed v Umen of Nationalisation case,**® before a Full Bench 
of eleven Judges of the Supreme Court, led 

by Shah, J., himself. With the lone dissent of A. N. Ray, J., 
Shah, J. (speaking for the Court) overturned the view taken in 
the large number of case, just cited,*** without even making any 
special mention of Shah, J.’s own judgment in Shantilal’s cause n 
Firstly, the Court upset the foundation of these previous 


i decisions, namely, the Gopalan’®® thesis, that when an Article, 


outside Art. 19, deals with a specific matter, e.g., a law of deriva- 


«tion or acquisition of property under cls. (1)(2) of Art. 31, the 


-= validity of such law could not be tested by the touchstone of 





Art. 19(2)-(6), in these words— 


ment, the ption in A. K. Gopalan's casé that certain 
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fundamental rights of the individuals in general will be ignored is not correct. 
We hold that the validity of ‘law’ which authorises deprivation of property and a 
‘law’ which authorises compulsory acquisition of property for a public purpose 
must be adjudged by the application of the same tests. A citizen may claim in an 
appropriate case that the law authorising compulsory acquisition of property 
imposes fetters upon his right to hold property which are mot reasonable restric- 
tions in the interests of the general public”. m ASI 


* Secondly, the Court demolished the theory that Art. 
19(1)(f) and the two clauses of Art. 31 were mutually exclusive, 
dealing with distinct matters. The Full Bench laid down that 
all these provisions deal with the same right, namely, the right 
to hofd property, and that Cl. (5) of Art. 19 and clauses (1) and 
(2) of Art. 31 impose limitations upon State action to affect 
the individual’s property, from different standpoints: 

“Art. 19(1) (f) enunciates the right to acquire, hold and dispose of property: 
clause (5) of Art. 19 authorises imposition of restrictions upon the right. Art. 31 
assumes the right to property and grants protection against the exercise of the 
authority of the State. Cl. (5) of Art. 19 and cls. (1) and (2) of Art. 31 prescribe 
restrictions upon State action, subject to which the right to property may be 
exercised. .....The true character of the limitations under the two provisions 
is not different. Cl. (5) of Art. 19 and cls. (1) and (2) of Art. 31 are parts of a 
single pattern”.152 

“Limitations prescribed for ensuring due exercise of the authority of the State 
to deprive a person of his property and of the power to compulsorily acquire his 
property, are therefore, specific classes of limitations on the nights to property 
falling within Art. 19 (1) (f)"455 


In particular, the Full Bench also rejected the suggestion that 
Art. 31(2) was a complete code relating to infringement of the 
right to property by compulsory acquisition.*** 


Since a Bench of eleven Judges is not going to be constituted 
every now and then, may it be taken that the foregoing proposi- 
tions have been finally settled by the Bank Nationalisation case,'*° 
giving a quietus to the controversy which has vexed the Supreme 
Court since its inception? 

Be that as it may, the law, after Bank Nattonalisation 
decisiton,**° comes to this— 


A law for acquisition or requisition under cl. (2) of Art. 31 
must, in order to be valid. comply not only 

erain ee nee on _ with the requirements which are specifically 
amin E laid down in that Clause, namely, that 
(i) there must be a public purpose, and_ 

(ii) the law must pierre for compensation to the expropriated“ 
owner, either by fixing the amount of compensation or-by 


specifying the principles on which it is to be determined and- 








; but also the meea of el. Cay of Art. Dz that is, _ > 

$- ‘reasonableness’ —from the procedural and substantive stand- 
points. o a ur SE iaa eae a eee ee 
So o e a 


i "aj s eee a a a ee a - ee —— SS —— a 
owe eae eR Ss 8 OP ig pe Ee -, U am-  a mi s ———— nll ee 


% 22 rs 
te B CENTRAL LIBRARY 





242 LIMITED GOVERNMENT AND JUDICIAL REVIEW 





peer l. i ig 
"A eee 


(a) As to procedural unreasonableness, the majority judg- 
ment ftself gave an illustration: If a law providing for acquisi- 
tion or requisition of property authorises a tribunal to determine 
compensation for the property without hearing the owner of the 
property, the law and, consequently, any acquisition made there- 
under, must be struck down as violative of Art. 19(1) (£) 

It is not understood why the Court chose the illustration from 
the ultimate stage of the acquisition proceeding. Once the 
principle of applicability of cl. (5) of Art. 19 is accepted, there 
is no reason why the aggrieved owner should not be allowed to 
cmalenge the procedural reasonableness of the law from the fnitial 
stage, e.g., on the ground that it provided for vesting of the land 
in the Sire without issuing proper notice upon or without hearing 
the objections of the affected owner as to the proposed acquisi- 
tion. Such objections were turned down’*** before the Bank 
Ae iaseia Sag Med case,” but they are now entitled to resurrec- 
tion.*°° 


(b) Of course, as regards the substantive reasonableness of 
a law of compulsory acquisition or requisition, the majority of 
the Full Bench inthe Bank Nationalisation case? observed that— 


“If there is no public purpose to sustain compulsory acquisition, the law 
violates Art. 31(2). If the acquisition is for a public purpose, substantive reason- 
ableness of the restriction which includes deprivation may, unless otherwise 


eStablished, be presumed...... > AS5¢ 


It is clear that if it is a mere presumption, the contrary may 
be established in proper cases, though the Court did not instantly 
elaborate this point. But the decision in the Bank Nationaltsation 
Case’ itself is one of striking down the impugned law of acquist- © 


_ tion—the Bank Companies (Acquisition and Transfer of Under- 


takings) Act, 1969—on the ground, inter alia, of substantive 
unreasonableness of the restriction on the right of property 
[within the meaning of Art. 19(5)], as imposed by the impugned 
law, even on the assumption that it complied with the specific 
requirements of Cl. (2) of Art. 31. 


The process in which this conclusion was reached, with 
respect. appears to be somewhat complicated and laboured: = 


| The impugned Act professed to be one for acquisition ‘Oe 
Banking Companies and their undertakings. The banking 
‘ness and assets of these companies were, accordingly, taken away = 
“and vested in a statutory corporation, but the existing Companies 
were not altogether extinguished; they were, under some other z 
‘names, permitted, by ss. 6(1), 15(2)(e) of the Act, to = yon ` 
_ business ‘other than ‘banking’. But though permitt - facu 
o -y on non-banking business, the operation af rahe Act 
esati = made that i impossible, mei for, no eens ' the compen- 
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sation payable for acquisition of the banking undertaking was 
payable to the companies immediately (payable in bonds), so 
that they were not left with any assets to carry on such business. 
This virtual prohibition of non-banking business, the Court held, 


was an unreasonable restriction upon the Company-shareholders’ i 


rights under Art. 19(1)(g), which the impugned statute could 
wot impose, while acquiring the banking business and undertaking 
of the companies specified in the statute: 
“If compensation paid is in such form that it is not immediately availabie for 
= re-Sstarting any business, declaration of the right to carry on business other than 
banking becomes an empty formality, when the entire undertaking of the named 
“banks is transferred to and vests in the new banks together with the premises and 
the named banks are deprived of the services of its administrative-and other staff. 
The restriction imposed upon the rights of the named banks to carry on 
‘non-banking business’ is, in our judgment, plainly unreasonable. No attempt is 
made to support the Act which while theoretically declaring the right of the 
named banks to carry on ‘non-banking’ business makes it impossible in a 
commercial sense for the banks to carry on any business’.15¢ 


It is to be noted that it is one thing to say that the compensa- 
tion being payable in bond, without proper interest to compensate 
for the deferred payment, constitutes a forced loan and reduces 
the ‘compensation’, so that there is a violation of Art. 31(2),*** 
and another thing to say that because the compensation was not 
payable immediately, that would constitute an independent ground 
of attack under Art. 19(4)-(g) because the companies, whose 
undertakings were acquired, were not left in a position to under- 
take other business, if they so liked. 


The decision is gravely portentous and would raise a host 
of problems which could not be raised even in the United States, 
the home-land of “due process’. While acquiring a business, for 
proper compensation payable therefor, has the Legislature any 
obligation to see that the person whose business is acquired for 
adequate compensation, is left in a position to carry on other 
business? If unreasonableness under Art. 19(5) is pressed as 
an independent ground, does it mean that even where the compen- 
sation payable is merely ‘inadequate’, so as to preclude an attack 
under amended Art. 31(2), the inadequacy, along with other 


circumstances, may be successfully propelled, under Art. 19(5), 


to undermine the law of acquisition ?*** 


By levelling the missile of substantive unreasonablencas ee 
‘against a law of acquisition, the Indian Supreme Court E 
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to have stolen a march over its American counterpart. 
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just compensation’. Broadly speaking, until recently, ims 
assunəed that the two parts were exclusive: the first part won 
be attracted in cases of deprivation in exercise of ‘poli = 
power’; while the second part would be attracted m s0 
‘taking’ of property in exercise of the power of Eminent Dom 
The obligation of the State under the second part bemg to pa 
compensation, no question of a further requirement Of due pros 
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to be condemned.'®° In fact, this has been enjoined, since 


— 


by the statutory provisions of the Administrative Pre edure à 


1946. e 


Nevertheless, it has not been asserted in any decision omu 
American Supreme Court that the validity of a law of providi 
for exercise of the power of eminent domain can be a 
on the ground of absence of substantive due process. 


In India, once the requirement of substantive due 
India. has been inserted in Art. 31(2), t 


= 


cannot go into the further question whether the puble PT 


or requisition,’®? or whether the 
acquiring some other land.'® 


The foregoing view is in accord with Americat 
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“The rights of these property owners are satisfied when they receive that just 
compensation which the Fifth Amendment exacts as the price of taking’’.1°* 


The earlier attitude of our Supreme Court was to treat tax- 

Ast S65 ing laws as outside the pale of fundamental 

a ae rights on the assumption that they were 

tnade in exercise of an “independent power conferred by Art. 265, 
which was outside Part III of the Constitution.***> 


In Laxmanappa’s case,” it was urged by the Petitioner, 
iuter alia, that the attachment and sale of his properties under the 
provisions of the Taxation on Income (Investigation Commis- 
sion) Act, 1947 violated his right under Art. 19(1)(f) of the 
Constitution. The Court turned down this plea on the short 
ground that since 

“the right conferred by Art. 265 is not a right conferred by Part III of the 

Constitution, it could not be enforced under Art. 327.165 


But in between the decisions in the cases of Ramji Lal’®*> 
and Laxrmanappa,*®’ the Court had come to hold that the reason- 
ableness of a law imposing a licence fee could be challenged under 
Art. 19(1)(g).7° Now, a licence fee would also be a tax within 
the purview of Art. 265, by reason of the definition in Art. 
367(28).°° If that were so, there was nothing to distinguish 
between an income-tax law and a law requiring a licence fee, 
in the present context. The inconsistency of the view taken 
by the Supreme Court in Ramji Lal’s case***> with that in Yasm's 
caseta was, therefore, pointed out in my Cases on the Constitu- 
tion of India, published in 1952, in these words: 

“If an income-tax is levied without the authority of law, then, according to the 

decision in Ramiyilal’s case, it cannot be challenged by an application under Art. 32. 
But if a license fee is imposed without the authority of law, this is possible. 
What is the criterion for drawing a distinction between the two? Of course, an 
income-tax is a personal impost while a license fee is an imposition upon the right 
to carry on a business which is guaranteed by Art. 19(1)(g). But there are many 
taxes which may very well be said to be restrictions upon the right to ‘acquire, 
hold and dispose of property’ which is guaranteed by Art. 19(1)(f). Where 
then is the line of distinction to be drawn?” 


It is interesting to note that subsequent to this, it has came 
to be asserted that taxing laws, like other laws, are subject to 
Art. 13.17554 Since a taxing law would affect one’s right either 
of property or of business or both, it was held that the ‘reason- 
ableness’ of a taxing law, both from the substantive and proce- 
dural standpoints, could be questioned, with reference to mee 


(2)-(6) of Art. 19. Thus, 
(i) From the substantive standpoint, it has been held that 
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ich his property to pay the tax,'??, 1" it would be struck down 


as constituting an unreasonable restriction upon the relevant 
fundamental right. It would similarly be unreasonable if the 
object of taxation is not the realisation of revenue but to achieve 
a torbidden collateral purpose, namely, to expropriate an owner 
of property without payment of compensation as required by 
Art. 31(2). = Such a law is not saved by cl. (5) of Art. 19.*% 
(ii) From the procedural standpoint, on the other hand, 

has been held that a taxing law which authorises the axing 
authority to impose a burden on the assessee without complying 
with the requirements of natural justice, e.g., without providing 
tor any machinery for assessment’** or without a notice or hear- 
ing being offered to the assessee to object to the assessment; or 
leaves it to the revenue authorities to prescribe such procedure 
as they think fit, constitutes an unreasonable restriction’.*°"@ 


Under the American Constitution, the Due Process clause in 
the 5th or the 14th Amendment is not 

U. S. A. > ATT : 
regarded as a direct limitation upon the 
taxing power of the Congress or a State Legislature.*°* Taxa- 
tion is regarded as an independent power of the Sovereign and, 
per se, a tax is not considered as a deprivation of property within 


the meaning of the ‘due process’ Clause. 


I. It would, however, constitute such deprivation without 
‘due process’ where the impugned tax is not a ‘tax’ within the 
juristic connotation of that term but constitutes the exercise of 
some other power which the taxing Legislature did not possess. 
Thus, 


(i) Courts may strike down a taxing law as violative of the 
due process clause if there is no ‘public purpose” behind it and the 
taxing power is sought to be used to raise money for some private 


purpose.**° 

(ii) Courts may similarly interfere if the impugned statute 
seeks to make a colourable use of the taxing power to achieve a 
purpose which does not belong to the Legislature, e.g., confiscation 
of property,**® but not on the ground that the tax is so excessive 
that it amounts to be prohibitive of the business which is taxed.*® 
It would be interesting to compare the observations of the 
American Supreme Court in Magnano’s Case’? with those of our 


‘Supreme Court in several cases: 


Magnano. Indian decisions. _ 
_ Substantive due process will be applica- “_...The court has no concern with 


ble to a taxing statute, only when it is “so the wisdom of the legislature and... -it 


arbitrary as to compel the conclusion that would be a dangerous precedent to allow | 





ee ae oe the views of the members of the court 
r, but constitutes, in pe and as to the serious consequences of excessive 
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Magnano. 


effect, the direct exertion of a different 
and forbidden power, as, for example, the 
confiscation of property.... 

Collateral purposes or motives of a 
legislature in levying a tax of a kind within 
the reach of its lawful power are matters 
beyond the scope of judicial inquiry. 
Nor may a tax within the lawful power 
of a State be judicially stricken down 
under the due process clause simply 
because its enforcement may or will result 
in restricting or even destroying particular 
occupations or businesses,.. ..unless indeed 

. -its necessary interpretation and effect 
be such as plainly to demonstrate that 
the form of taxation was adopted as a 
mere disguise, under which there was 
exercised, in reality, another and different 
power denied by the Constitution to the 
State... 

The power to tax may be exercised 
oppressively upon persons, but the res- 
ponsibility of the legislature is not to the 
courts, but to the people by whom its 
members are elected. _. _”.169 


247 
Indian deciStons. 


taxation to lead to a conclusion that the 
law is ‘ultra vires’, even though it destroys 
an individual’s business, because of such 
excessiveness’’.171 

But the Court would interfere if the 
effect of the tax is ‘confiscatory’ in 
character, e.g., if it is imposed in much 
manner that the assessee would be obliged 
to part with his property in favour of 
the State in order to repay the tax 
liability,**? or the tax is imposed not for 
the purpose of raising revenue but with 
the deliberate object of destroying a 
fundamental right1°66 


(iii) A taxing law made by a State Legislature may also 


constitute deprivation of property without due process of law 
where the property to be taxed is not within the territorial juris- 
diction of the State, even by the application of the piece of 
nexus.**? 


(iv) The result will be the same if a State seeks to tax ines 
State commerce or property engaged in inter-State commerce or 
business,*** for, the ‘commerce power is vested by the Constitution 
exclusively i in Congress. hei ee 


(v) Though ordinarily, retroactivity 2 legislation, per se, = 
does not constitute violation of due process,’** retroactivity of a 
tax on property has been held to be violative of substantive < lue Po 
process when it is imposed with effect from beyond the be zinnir ng E 
of the fiscal year in which the legislation’”* took Ras 


conclusion seems to be founded on the ee 
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As has been pointed out earlier (p. 111, ante), like other 
laws made by a Legislature in exercise of the 
legislative power conferred by Art. 245(1), 
the power to legislate as to the powers and privileges of the 
Legislature itself or of any House or Committee thereof, is 
subject to the limitation imposed by Art. 13(2), and consequently, 
Art. 19. Hence, if and when such law is made by Parliament 
or any State Legislature and any person is proceeded against 
under such law for having said or done or omitted to state or to 
do something either outside the Legislature or before it or its com- 

mittee, such person may challenge the reasonableness of the law 

as an unreasonable restriction upon his fundamental right, say, 

freedom of speech or the like, on grounds such as excessiveness, 

vagueness, want of proper opportunity to be heard before being 

punished for contempt. 


Though no such legislation has so far been undertaken by 
any Legislature in India, so that the extent of applicability of 
the standard of reasonableness is not yet manifest, this much is 
clear that, by holding that the legislative power referred to in 
Arts. 105(5) and 194(3) is subject to the test of reasonableness, 
our Supreme Court has imported the concept of ‘due process’ into 
the field of legislative privileges, as in the United States.**® 


It has also been held that not only laws made under Art. 309 
for the regulation of public services, but also 
; the Rules made by the Government in lieu 
thereof under the Proviso to that Article or the existing Rules 
which are continued under Art. 313, are all subject to Art. 13 
and, therefore, to Art. 19. In the result, the validity of any such 
rule may be challenged by an aggrieved public servant on the 
ground of substantive or procedural unreasonableness, e.g., that 
the ground on which restriction is sought to be imposed upon 
any of the fundamental rights of the public servant under Art. 19 
is not proximately related to the ground of restriction specified 
in the relevant limitation clause under cls. (2)-(6) of Art. 19:159 
or is in excess of the requirement of administrative discipline, 
efficiency or the like*®* or that its mandate is vague’? or that the 
procedure prescribed for restricting the exercise of a fundamental 
right is unreasonable.*** 


In fact, the same tests would apply to any statutory rule or 


Arts. 105(3), 194(3). 


Art. 309, Proviso. 


_rule having the force of law.*** 


"Phe judicial importation of the ‘due process-reasonableness’ 
test to determine the constitutionalitvy, in India. of all laws. 
including those coming under snecific provisions of the Constitu- 


+ me is now complete, except with respect to Art. 21, as to which 


should make a separate treatment in another Lecture. Suffice 


_ it to point out in this context that ae the foundation of — , 
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Gopalan" doctrine has been demolished by the majority in the 
Bank Nationalisation case,°° Art. 21 not being directly involved 
in that case, it would require another pronouncement of the 
Supreme Court to drive it out of Art. 21. 


Let us now turn to some other instances where, conversely, 

our Supreme Court has been unable to wield 

„Vesting _ uncontrolled judicial review to its full length because the 
discretion in administra- k 

tive authority. ‘due process’ concept has not been kept in 

view in determining the reasonableness of a 


law impinging upon a fundamental right guaranteed by Art. 19: 


Both in the United States’ and in Jndia,'** it is- well- 
established that a law which vests an uncontrolled discretion is an 
administrative authority to control the exercise of a fundamental 


right is unconstitutional, except under exceptional circums- 
tances.*** 


The principle underlying these decisions is that where the 
exercise of a fundamental right is made dependent upon the 
undefined or unguided subjective control or discretion of an 
administrative authority, there is a virtual denial of that right,*** 
because there is no knowing to what extent he might go,**® (that 
is to say, it is difficult to limit the scope of the power’®®), or 
whether he would use the power for extraneous purposes.*** It 
has already been seen that in numerous cases, Courts have struck 
down statutes on the ground that the standards provided by them 
were vague and therefore offered no guidance either to the 
administrative authority or to the individuals who were liable to 
be affected by the orders of the statutory authority. It requires 
no logic to say that the case would be worse where the Legislature 
provides no standard at all.**®,*°*-* Such a statute offends ‘due 
process’'** or the test of ‘reasonableness”’®* also because it is 

“not reasonably restricted to the evil which it is said to deal”*™* or 
overreaches the object to achieve which it was enacted.*®® 


Even in 1969, our Supreme Court, too, has said— 


“Where. .. power is entrusted to an administrative agency to grant or with- 
hold permit of licence in its uncontrolled discretion, the law ex facte Rae 
fundamental right under Art. 19(1)”.19 i 


In the United States, it was never suggested that the pert $ 


of absolute executive discretion diminishes where the authority — 
which is rested with such power is superior in status. In some_ 
cases,'**,*°? the discretionary authority to grant z a yera hold 
meetings had been vested ia p ep 
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a firmer foundation than the whims or personal opinions of a local governing 

Body’’.185 

In another case,'*® the authority to grant the permit was the 3 
City Police Commissioner. The Court observed— 

“It is noteworthy that there is no mention in the ordinance of reasons for 
which such permit application may be refused. This interpretation allows the police 
Commissioner, an administrative officiel, to exercise discretion in denying su 
quent permit applications on the basis of his interpretation, at that time, of t 
is condemned by the ordinance. We have, here, then an ordinance which gives an 
administrative official discretionary power to control in advance the right of 
citizens to speak on religious matters on the streets of New York. As such, 
ordinance is clearly invalid as a prior restraint’? on the exercise of FirsteAmend- 


ment Rights.” y 


In none of these cases, the superiority in status of the 
administrative authority could exact any deference from the 
Court. 

But the status of the officer vested with discretionary power 

Scan to control the exercise of a fundamental 
uperiority of status of a . 4 
discretionary authority, Tight as a criterion of reasonableness of the 
pe relevant considera- restriction came to weigh with our Supreme 
Court in the case of Gurbachan v. State of 
Bombay,'*? where the reasonableness of the restrictions imposed 
upon the freedom guaranteed by Art. 19(1)(d) by the City of 
Bombay Police Act had been questioned, in these words— 

“The power to initiate proceedings under the Act has been vested in a very 
high and responsible officer?®* and he is expected to act with caution and impar- 
tiality while discharging his duties under the Act. This contention... ... must, 
therefore, fail.” 

In the case of Virendra v. State of Punjab,’*? the Court, 
speaking through S. R. Das, C.J., transported this doctrine into 
the sphere of Art. 19(1)(a), against the cherished freedom of 
expression, to produce a result which was condemned in the Kuntz 
case.18° ‘The Court upheld as reasonable the restriction imposed 
by s. 2(1) of the Punjab Special Powers (Press) Act which | 
authorised “the State Government or any authority so authorised f 
in this behalf” to prohibit the publication of any document “if 





satished that such action is necessary......- * on the ground, 
inter alia, that— À 
«« _____the discretion is given in the first instance to the State Government 


itself and not to a very subordinate ofñcer...... It is true that the State Govern- 

ment may delegate the power to any officer or person but the fact that the power — 
~~ of delegation is to be exercised by the State Government itself is some safeguard 
; against the abuse of this power of delegation.” 
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ing because under the Constitution of the United Stat 
State action which takes away or abridges ind: 
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is the State itself or an humble page thereof. ‘This is the con- 
cept of ‘State action’ which les at the foundation ‘oi the 
American Constitution as well as of the Indian, but, unfor- 
tunately, we have to be reminded of it. 

Whether or not the observations in Virendra’s case**®® could 
be justified in the extraordinary circumstances of that case, as 
late as in 1967,°°° the Supreme Court utilised the doctrine pro- 


pounded in that case, though of course, without citing it, im ` 


upholding the reasonableness of the restriction imposed upon 
fundamental rights guaranteed by cls. (f) and (g) of Art. 19 
by a Sales Tax law which authorised the State Government to 
empower “any officer” to seize the documents of any dealer 

“if such officer has reason to suspect that any dealer is attempt- 
ing to evade the payment of any tax . . . due fromhim. . .”,; 
in these words— 

“It is true that search under this sub-section can be made by any officer 
empowered by the Government in this behalf; but we have no reason to think that 
Government will not empower officers of proper status to make searches. .....Nor 
do we think that an Assistant Commercial Tax Offcer or an Inspector of Revenue 
Department or a Sub-Inspector of Police Department is not an officer of proper 
status to make searches under this provision’ .*°° 


The question before the Court, however, was not whether 
a Sub-Inspector was a proper officer to make a search but 
whether such an officer should be vested with uncontrolled dis- 
cretion to search or seize documents on his suspicion, and, 
if the Legislature vests such discretion in such a delegate of the 
State Government, whether the restriction imposed by such law 
could be dubbed ‘reasonable’. To that question we have no 
answer in this decision.*” On the other hand, we find a 
maximum of confidence in the reasonableness of the exercise 
of discretion by the State Government, including the exercise 
of a power of delegation by the Government to any officer (which 
certainly includes the footman), and of the exercise of discre- 
tion by the latter, as a delegate of the State Government. It is 
time that constitutional jurisprudence cries halt. 

Indeed, Subba Rao, J., speaking for a unanimous Coast, 28 
1960, had tried to turn the tide regarding such over-confidence 
superior administrative authorities, in these words: 

er Te do mot intend to lay down as a proposition that whenever discre- 
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is a presumption that a public authority will act honestly and 
reasohably in the exercise of its statutory powers”*”” and that that 
presumption is enhanced where it is a superior and responsible 
authority as distinguished from an_ interior official, who 1s 
vested with such power.*"* But the question for determination 
when the conierment of a discretionary power to interfere with 
a tundamental right is challenged as an unreasonable restrac- 
tion is not whether the power is liable to be abused but whether, 
in the circumstances of the case, the Legislature may be held 
guilty of authorising an arbitrary interference with a funda- 
mental right. ° 


The mere fact that an uncontrolled discretionary power 
is vested in a superior authority cannot make the restriction 
reasonable, unless such discretionary power is justified by 
emergency’’® or other exceptional circumstances. The supe- 
riorty of status of the discretionary authority, by itself, cannot 
contribute to the reasonableness of the restriction imposed by 
ihe law recause greater the power, greater may be the tempta- 
tion to be arbitrary. 


As has been rightly pointed out by the Court, in a recent 
case,*°* where the reasonableness of a restriction imposed by a 
statute upon a fundamental right is questioned, the test is not 
whether the statute is likely to be misused or is actually being 
reasonably administered?” by the administrative authorities, 
but whether, upon a proper construction, the restriction imposed 
wy the statute passes the test of substantive and procedural 
reasonableness: 

“If it passes the test of reasonableness, the possibility of powers conferred 
being improperly used, is no ground for pronouncing it as invalid, and, conversely, 
if the same properly interpreted and tested in the light of the requirements set 
out in Part III of the Constitution, does not pass the test, it cannot be pronounced 
valid merely because it is being administered in the manner which might not 
conflict with the constitutional requirement” .2°6 


Where, therefore, the statute itself is liable to the condemn- 
ed, the Court cannot save it by the application of any presumption 
of goodness on the part of the Government or any of its 
administrative subordinates, to control whom against uncons- 
titutional action the Judiciary exists. Before parting with this 


epic I would reproduce the words of Subba Rao, J., in his 


senting opinion in Kishan Chand v. State of Rajasthan?” — 


which future Courts would do well to remember: 


SS Bi ae the status of an officer is not an absolute guarantee that the power 
will never be abused. Fundamental rights cannot be made to depend solely upon 
_ . -~ such presumed fairness and integrity of officers of State...... Pel BOO Ae 


=` If the law were otherwise, the Legislature might preclude 
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ableness, under Art. 19, against every legislation by vesting 
naked and arbitrary power in the State Government itself or 
an officer such as the Collector or the Commissioner of Police. 


Our Supreme Court has also been hesitant in the treatment 

of retroactivity of a legislation as an 

Retroactivity as a element of unreasonableness in its impact 
ground of. unreasonable- = 

ness. on a fundamental right guaranteed by 


Art. 19. 


On the one hand, it has been acknowledged, as a general 
proposition, that retrospectivity of a statute is an element which 
may properly be taken into consideration in determining the 
reasonableness of the restriction imposed by the statute.*°*-° 
Until 1962, however, the Court was unable to find a single 
instance to illustrate this proposition. 


On the other hand, it has been laid down that since there 
is an express provision in Art. 20 (1) of our Constitution bar- 
ring ex post facto legislation only in the sphere of criminal law, 
the American decisions relating to retroactivity as a ground 
of violating due process should not be imported into the 
civil sphere under Art. 19 of our Constitution.??° 


It may be conceded that the American decisions on retro- 
activity as a tést of violation of ‘due process’ may not be 
applicable to their full length under our Constitution, owing to 
other features of our Constitution, and also that there being 
in our Constitution no guarantee of contractual rights corres- 
ponding to the ‘Contract clause’ [Art. 1, s. 10(1)], prohibiting 
States from making any law ‘impairing the obligation of con- 
tracts’, a law cannot be held to constitute an unreasonable 
restriction merely on the ground that it has taken away vested 
contractual rights.**? 

Nevertheless, the sweeping generalisation, just referred to, 
cannot be accepted as foreclosing the applicability of the test of 
unreasonableness to retroactive civil legaskition, in India, for the 
following reasons: 

Firstly, the ‘Contract Clause’, under the American Consti- 
tution, stands separate from and independent of the ‘Due 
Process Clause’ (5th and 14th Amendments). Aid of ‘due 
process’ was not required where the Court annulled legisla- 
tion on the ground of violating the prohibition in Art. 1, s. 10 (T). 
On the other hand, there is a non-contractual sphere ‘where the 
Court has annulled legislation taking away vested interests, 


with retrospective effect, as violative of ‘due process’. It is 


not necessary to invoke any sanctity of contractual rights in- 
annulling a law, in India, on the ground that it takes away a 
vested interest in property, without proper justification for * 
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a ea 


> Da aking A legislation retroactive, thus constituting an un- 
= reasonable restriction upon the me of property guaranteed by 
Art. 19(1)(f). 


Secondly, it is fallacious to suppose that the ‘due process’ 
condemnation of retroactive civil legislation, in the U.S.A., has 
anything to do with the bar against ex post facto legislation 
[Art. 1, s 9(3)J. The prohibition against ex post facto legisla- 
tion is, in the U.S.4.,7** as in India,*** confined to penal 
legislation.?"® oe 


There should not be any confusion between a constitutional 
prohibition and umnreasonableness as a ground of legislation 
which is otherwise competent. The bar against eax post facto 
legislation renders the Legislature incompetent, in the U.S.A. 
as well as in India, and the Court need not go into any question 
of unreasonableness to strike down such legislation. On the 
other hand, outside the ambit of the ex post facto clause, there 
is no absolute bar against a Legislature giving retrospective 
effect to its laws.7?° Nevertheless, the Court may, in certain 
circumstances, strike down a law,—which is not lacking in legis- 
lative competence,—on the ground that its retroactivity cons- 
titutes a denial of ‘due process’, in the background of the 
circumstances attending such legislation and the nature of its 
impact upon a fundamental right.**°4 





It would not, therefore, be correct to assert that because in 
India there is no constitutional bar against retroactive legisla- 
tion save as to criminal legislation, under Art. 20(1), our 
Courts must not look into American decisions on ‘Due Process’ 
relating to civil or fiscal legislation, if the juristic principles 
underlying ‘reasonableness’ in cls. (2): (6) of Art. 19 of our 
Constitution have any analogy to the principles involved in the 
‘due process’ concept, as I have already demonstrated. 


_ We, in India, can ill-afford to forget that the concept of 

reasonableness’ under Art. 19 of our Constitution 1 is nothing but 

a ge of the ‘common right and reason’ of which Coke, 

a EE subs , spoke or of the universal sense of fairness running through 
| bsequent judicial lore in the U.S.A. ae 


age tae ys When Coke said that ‘an Act of Parliament’ contrary to. z 
Jee Sieg A ‘common right and reason’ was void, he — 
a a eee obviously referred to the essential eS 

of English common law which it had inherited i 

rura! Seaan One of these is the maxim that “a new law ought -1 

stive, not retrospective, in its REFS SrA wi ick = A 

h:i d adopted. ront san BADE ma — a ae 
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The principle behind this maxim was explained by Willes J. 
in Phillips v. Eyre,’ in these words— 3 
“Retrospective laws are, of questionable policy, and contrary to the general 
principle that legislation by which the conduct of mankind is to be regulated 
ought to deal with future acts, and ought not to change the character of past 
transactions carried on upon the faith of the then existing law’’.218 


-~ - Baron Parke described this principle as “founded in good 
sense and strict justice.7*® 

r From this maxim, Common law judges have drawn the 
tollowing rules of construction of statutes enacted by Parlia- 
ment 





(a) No statute shall be so construed as to have a retrospec- 
tive operation, to take away vested rights or to impose new 
disabilities relating to past transactions, unless its language is 
such as plainly to require that construction,” or to have a longer 
retrospective operation than its language renders necessary.*** 

(b) The principle, however, extends only to vested subs- 
tantive rights and not to laws of procedure. No suitor has a 
vested interest 1n the course of procedure, or a right to complain, 
if during his litigation the procedure is changed, provided that 
no injustice be done.**? 

(c) A vested right of appeal, in this context, has been 
held to be substantive and not procedural.*** 

But since English Judges posterior to Lord Coke sachet 
not admit that the common law courts had any power to annul 
Statutes, they had to rest contented with rules of construction 
and presumptions levelled against the retroactivity of statutes. 
Where the language of the statute is clear, namely, that the 
Legislature intended that the law shall apply to the past as to 
the future, English Courts must give effect to such retrospective 
operation of the statute, however, harsh or unjust it might be.*** 

But, armed with the power of judicial review and the 
doctrine of ‘Due Process’, American 
Judges could go further. They would not 
only apply the rule of construction, just mentioned, to statutes 
which were silent or ambiguous as to retroactivity, but strike 
down the law itself where it was expressly retroactive in the 
matter of taking away of vested rights.” 

In the application of this doctrine, it should be pointed out- 
at once, the American Courts have adopted the English distinc- 
tion between remedial or procedural rights and substantive 
rights and virtually confined its application to the realm of- 
vested right of property, which is guaranteed by the 5th and 
the 14th Amendments through the medium of the — prore 


U. S. A. 


limitation. Thus, it has been held that 2 2°45 mae a 


‘ G)°A statute which repeals a statute of imitation ~ 
retrospective effect, so as to tie ak does” 
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Tiute as a deprivation of property. since a law of limitation 
simply bars the remedy and does not create any substantive 
right im the debtor. ™" 


But, if, by the operation of the limitation, title has ripened 
in favour of an adverse possessor through prescription, it would 
be taking away property without due process of law, if such law 
is repealed with retrospective effect." For the same reason, 
the Court would interfere on the ground of violation of substan- 
tive due process where the Legislature retrospectively takes away 
the remedy of an exp ropriated owner to recover compensation, 
2 right to which had vested in him prior to the impugned legisla- 
tion_***a 


(mu) As has already been pointed out, though mere retro- 
activity of a tax law would not be considered as a violation of 
“due process’, it would be so held where the retroactivity. takes 
away a vested right of property. e.g., where a tax on transfer of 
property is given retrospective effect beyond the date of commen- 
cement of the taxing statute***-* (see p. 247, ante). 


Since we have in India, the same power of review of legis- 
Sai. lation on the ground of unreasonableness, 
there is no reason why our Courts should 
have been hesitant to strike down a retroactive law taking 
away vested rights of property, until 1962.7°5 Before coming 
to this 1962 decision.*** we must observe that the majority 
judgment in State of West Bengal v. Subodh Gopal? did not 
do proper justice to this plea and would have to be re-written 
if it comes up before the Supreme Court to-day. 


In Subodh Gopal’s case, ™ the validity of the West Bengal 
Dini cite: Land Revenue Sales (Amendment) Act, 

| 1950 was challenged on the ground, inter 
alia, that it constituted an unreasonable restriction upon the 
fundamental right to property guaranteed by Art. 19(1)(f) 
of the Constitution to an auction-purchaser of an estate 
at a revenue-sale. Under the established law in the 
Land Revenue Sales Act, 1859, the auction-purchaser 
had certain rights to annul under-tenants and to recover 














possession from them. While the Respondent’s suit for such 


i of under-tenants was pending in appeal, the Revenue _ 
eae eat amended by the impugned Act, with retrospective a? 
. i shing the rights of the Respondent even though 
, was prior to the date of the Amendment | « 
-the apri, observed that oue H Sa H 
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operation as unreasonable within the meaning of Art. 19(5), 
but for the fact that there were certain countervailing advant- 
ages conferred by the impugned Act upon the revenue- 
purchaser, which had not been noticed by the High Court. 
With this latter part of his Lordship’s observation, which is 
on a point of fact, we are not concerned in the present context, 
because the contention of the respondent was cut at the root by 
the majority, on the following grounds— 


(a) Art. 19 (1)-(£) had no application to the enjoyment 
of ‘concrete rights’, but referred to the ‘natural right of private 
property’. 


(b) The subject-matter of the case before the Court came 
under Art. 31 (1) and since the revenue-purchaser was left 
with his property, there was no ‘deprivation’ within the mean- 
ing of Art. 31 (1). He could not, therefore, complain under 
Art. 19 (1) (f), even if the law was harsh in its consequences. © 


Both these basic assumptions of the majority judgment in 
Subodh Gopal’s case? have been demolished by the decision in 
the Bank Nationalisation case,7*° as pointed out by me earlier. 
Hence, even if the Revenue Sales Amendment Act in question 
be regarded as a law coming under Art. 31 (1), its reasonable- 


ness on the ground of retroactivity could legitimately be urged 
by the Respondent. 


These observations would be supported by the 1962 decision 
in Jayvantsinghjit’s case.?75 


The facts of this case, in brief, were that under the Bombay 

E N E A Talukdari Tenure Abolition Act, 1949, the 

i tenure-holders’ interest in the land would 

vest in certain tenants, but the former would get a statutory 
compensation or purchase price for the loss of their interest. 
In 1958, the Legislature made an amendment of the law in such 
manner, with retrospective effect, that the Petitioner-tenure- 
holders were deprived of their statutory right to the uke te = 
price which had vested in them under the principal Act. . i. — 

Supreme Court held that the right to the purchase price was = 

vested right of property under Art. 19(1)(4£) and that the retros- 








upon the right guaranteed by Art. 19(1) (£). The 
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1, Our Supreme Court appears to have been influenced by © 
| = are English and pre-Constitutiom Indian deci- 
es Gabe Sthtates e. sions, without examining whether any 
change in attitude was called for because 
of the introduction of Arts. 13 and 19 of the Constitution, even 
in cases where an imposition which has thus been validated 
is challenged as an unreasonable restriction upon the rights 
> guaranteed by Art. 19 (1) (g). as happened in the recent of 
Prithvi Cotton Mills v. Broach Borough Municipality.” 


Under the English law, the position is simple enough. 

Rarna. Since Courts have no power to invatidate 

a law made by Parliament, the Courts have 

to stand by as silent spectators if Parliament expressly gives 

retrospective effect to any statute made by it, even though by 

such retrospective effect, it validates something which was 
unlawful when it had been done.2*° 








This principle has been applied even as regards Legislatures 
in the Dominions whose legislative competence is limited by 
written Constitutions, because in those cases, it is to be remem- 
bered, the Courts could invalidate a statute made by such 
Legislature only on the ground of want of wires or legislative 
competence, there being nothing in the nature of fundamental 

b rights in those Constitutions. Hence, it has 
been held in Canada that once it was found 
that a legislative subject was within the competence of such a 
Legislature, it could validate an unlawful act, provided it related 
to a subject within the legislative comipetence of that Legisla- 
ture,™? even where the validating Act overrides a judicial decision 
by which a previous statute passed by that I cgislatyje had been 
2 EE eee to render that act unlawful.*** 


"This is the view also taken in Australia.78? No wonder 
Austr alia. — | that it should be so, when the principle 
me -~ against retroactive legislation has heen held 
E S be one ‘of ‘inexpediency’, without ‘ raising any deubt as to the 


be ower of the Fegi Slature to pass retroactive legislation, if it see 
a > [232 








T URN woes ‘Since the constitutional set-up in ‘India uier the Govern- 
Doe AREN ment of India Act, 1935 was similar to 
i aa oy. that mi Canada or Australia, it was natural 
jJees of our Federal Tan to look at vires alone arid ae 
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no question of the ‘reasonableness’ of such validation under 

os Art. 19 was raised.*** It will be seén that 

ae ar Pa e in all these cases, the decision was founded 

upon the power .of a ‘sovereign’ Legisla- 

ture to enact retrospective legislation.““* Should not the Court 

ponder further when the powers of such sovereign Legislature 

have been curbed by a guarantee of Fundamental Rights, and 

Art. 19 thereof enjoins the Court to inquire into the reasonable- 

ness of every law that comes within the fold of that Article, 
retrospective or prospective, validating or declaratory? 

In the case of Atiqa Begum,”™™ the Federal Court, speaking 
through Gwyer, C. J., observed that to assert that there was 
any prohibition under the Government of India Act against 
retrospective legislation, in the absence of any express provision 
in the Government of India Act, 1935 in that behalf, was 
“strange”.” But that such a contention would be no longer 


strange, under the Constitution, has been conceded by the- 


Supreme Court in several cases, noted earlier (p. 253, ante), ia 
holding that in particular circumstances, the retroactivity of 
a law impinging upon a fundamental right might render it 
‘unreasonable’. 

It might, therefore, be expected that when the reasonable 


ness of such restriction is bought before the Court again, the - 


need for any change in judicial attitude would be carefully 
examined. Ú nfortunately, however, when the question was 
directly raised in the case of the West Ramnad Electric Can 
the change in the perspective was not, with respect, fully assess- 
ed in all its aspects, for, the Court, in coming to its conclusion 
relating to ‘fundamental rights’ simply relied upon its previous 
decisions where it had examined the question of validating Acts 
solely from the standpoint of legislative competence. Even 
assuming those previous decisions to be correct, it did not neces- 
sarily follow that the same conclusion, relating to ‘reasonable- 


ness’ under Art. 19, would be correct. The Madras Electricity 


Supply Undertaking (Acquisition) Act, 1954 was enacted to 
validate certain notifications which had been issued under the — 
Madras Act of 1949 which Act had, previously, been boid 
invalid for lack of legislative competence.*** The constituti 
of this validating Act of 1954 was challenged in the West R Ramrad 
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contention was negatived by the Court, speaking through 

Gajendragadkar, J., with the tollowing observation: 

: “If the legislature can by retrospective legislation cure the invalidity in 
actions taken in pursuance of laws which were void for want of legislative com- 
petence and can validate such actions by appropriate provisions, it is difficult to 
see why the same power cannot be equally effectively exercised by the legislature 


in validating actions taken under laws which are void for the reason that they 
contravened fundamental rights’ 23° 


One might contend that the two situations are not identical, 
since when a Legislature lacked competence to enact a law ata 
particular point of time, but acquires that legislative power 
subsequently, it may, in exercise of that admitted power, euact 
a law with retrospective effect, as an ‘ancillary’ exercise of its 
admitted power. But the question is different when the earlier = 
law or anything done under it contravened a fundamental right. 
When, subsequently, a validating Act seeks to validate such 
contravention of a fundamental right, does not such Validating 
Act yiolate the unequivocal prohibition” in Art. 13(2) of the 
Constitution, that— 

“(2) The State shall not make any law which takes away or abridges the 


rights conferred by this Part and any law made in contravention of this clause 
shall, to the extent of the contravention, be void.” 


No legal acrobatics would be involved in answering this 
question in the affirmative. But the Court refused to do so. 


Still different questions arise when the validating Act 

pom ; relates to an act which constitutes a restric- 

oe tion upon a fundamental right, such as a tax 

on a property or business, which, it is 

now established, can be challenged as constituting an unreason- 
able restriction upon the right guaranteed by Art. 19(1)(4) or © 
19(1)(g). This was the challenge in 1969, in the case of Prithvi — 
Cotton Mills22° ‘The impugned Act in this 1969 case was the — 
Gujarat Imposition of Taxes by Municipalities (Validation) Act, 2 
1963. In a previous case,**°-*° the Supreme Court had held thata | 
certain rule which imposed a municipal rate under the Municipal 
Boroughs Act, 1925 was ultra vires. The Gujarat Legislature 
passed the Act of 1963 to validate the assessments -made under 
the Rule which had been pronounced to be ultra vires by the 
= Supreme Court. From the statement of facts in the judg- 
‘ment reported in (1969) 2 S.C.C. 283 (285), it is clear that in ~ 

= the Petition under Art. 226, fram which the appeal came up 
ges before the Supreme Court, the validating Act was challenged as _ 
=~ violative of Art. 19(1) (4) and (g) and that that contention had _ 
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the Validating Act, but raised a different matter altogether, 
namely, whether the Validating Act was ‘ineffective in carrying 
out its avowed object’. From the answer given-by the Court, 
per Hidayatullah, C.J., to the question posed, it is evident that 
the Court was looking only at the aspect of legislative competence. 


‘Thus observed the Court?*°— 


“Ordinarily, a court holds a tax to be invalidly imposed because the power 
to tax is wanting or the statute or the rules or both are invalid or do not sufficiently 
create the jurisdiction. Validation of a tax so declared may be done only if the 
grounds of illegality or tmvalidtty are capable of being removed and are in fact 
moved and the tax is thus made legal...... If the Legislature has the power 
over the subject-matter and competence to make a valid law, it can at any tyme 
make such a valtd law and make it retrospectively so as to bind even past transac- 
trons. The validity of a Validating Law, therefore, depends upon whether the 
Legislature possesses the competence which it claims over the subject-matter... .” 


In the result, the Supreme Court dismissed the appeal.?7® Jn 
coming to this conclusion, the Court failed to give an answer 
to the following questions, for which we must look for some 
future decision: 7 | 


(a) It is well established that any imposition, which is not 
backed by a valid law, must be held to constitute an unreasonable 
restriction under Art. 19(1)(g), inasmuch as that clause, like 
the other limitation clauses under Art. 19, requires that a restric- 
tion may be imposed only by ‘law’, which means a valid law,?* 
and, hence, if such imposition is made by a subordinate legislation 
which is found by the Court to be ultra vires, the Court is bound 
to strike it down.**' If that be so, if a Legislature subse- 
quently validates the subordinate legislation or the action taken 
under it which was ultra vires and, therefore, violative of Art. 
19(6) at a time when it was made, is not such validation itself 
violative of Art. 13(2), read with Art. 19(6) 2742 


(b) The Court has already held that the violation of the 
mandatory provision under Art. 255 cannot be cured by making 
a validating Act, seeking to remove the validity of a previous 
Act which had failed for want of compliance with Art. -255.23 
By what logic could the Court sustain a validating ~Act which 
seeks to validate some law which had failed for contravention 
of some other mandatory provision, such as Art. 13(2), read 
with Art. 19 or 31 or the like? In either case, the incompetence 
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á “The amendment of the Constitution which came later, cannot be invoked 


te validate an earlier legislation which must be sachin as unconstitutional when 
it was passed ’.2*3 


If this proposition is read along with the decisions of the 
Court upholding the validating power, the paradoxical result 
appears to be as follows: If a subordinate legislation violates a 
fundamental right, it cannot be revitalised by an amendment df 
the Constitution, removing that fundamental right itself; but 
that-can be effected by a simpler device of passing an ordinary 
validating enactment by the appropriate Legislature. 


_ Fortunately, in 1968, the Supreme Court has realised the 
fallacy involved in Gajendragadkar, J.’s observation, quoted at 
p. 260, ante, and laid down that when a statute offends a funda- 
mental right, e.g., Art. 14 or 31(2), it ceases to have any ‘legal 
existence’, so that by enacting a vdlidating Act, the Legislature 
cannot validate either the offending Act or anything done under 
it.74%a 

(d) Even in England, the injustice of retrospective legis- 
lation affecting past transactions?“ had been condemned, as 
pointed out at the beginning of the instant topic. As late as in 
1963, our Supreme Court had conceded, as a general proposition 
that 


“It is conceivable that cases may arise in which the retrospective operation 
of a taxing or other statute may introduce such an element of unreasonableness that 
the restrictions imposed by it may be open to serious challenge as “unconstifu- 
tional” > 
Is not such unreasonableness aggravated by enacting a 

statute which is a double offender ? 


(e) When a Court, by a final judgment, holds a statute as 
void on the ground of contravention of a fundamental right, or 
even on any other ground of unconstitutionality which persists, 
can the Legislature directly or indirectly override that decision 
by enacting that the statute which was annulled by the Court was 
valid or that the law is just the contrary of what was laid down 
by the Court? 

Solin the WU. SA; the bar against such validating legislation - 
is wider, on account of the strict application of the doctrine of 


oa ‘Separation of Powers, under which the function of the Legisla~ 
kir ture is to legislate and not to adjudicate. In the result, the | és 


egislature cannot determine what shall be the rights of parties — 
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_ in respect of past transactions, 1.¢., to make Gsclasnigey statutes 
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in our Constitution may be debatable, it has been held by our 
Supreme Court?*7-* that: ° 

When a statute is declared unconstitutional by a Court, the . 
legislature cannot directly override that decision and pronounce 
the statute to have been valid or anything done under that statute 
to have been valid on the date of that judgment,*** just as it 
cannot declare that the decision shall not be binding.*” 


This proposition has been applied by the Court in a recent 
case*** where the facts were as follows: 


In 1963 an increase in the rate of a local cess was struck 
down* by the Supreme Court on the ground that it contravened 
Art. 277 of the Constitution.**°. In 1964, the State Legislature 
made an Act to validate such increase, by providing as follows: — 

“Notwithstanding anything contained in any judgment... .. . , cesses imposed, 
assessed or collected by the Board in pursuance of the notifications specified in 
the Schedule shall, for all purposes, be deemed to be, and to have always been, 


validly imposed.. 

The Court struck down this provision*** on the arene that 
it was a direct attempt to overrule or set aside the judgment of 
the Court which was beyond the competence of any Legislature 
in India: 

“Tt is not open to the Legislature to say stint & judges ok’ Cake eee 
constituted and rendered in exercise of its powers in a matter brought before 


it shall be deemed to be ineffective and the interpretation of the law shall be 
otherwise than as declared by the Còurt”. 7s 


Of course, the Court also observed— i E. 
“It is open to the Legislature within certain limits to amend the provisions 

of an Act retrospectively and to declare what the law shall be deemed to have 

been... .. ."”.™8 


It is submitted that such declaration would not be ‘eather ih 29s, 
the constitutional sphere. In the non-constitutional sphere where. 
the only question involved is legislative policy, or a matter’ o 
procedure?#® j it is open to the Legislature to declare what its olicy 
and intention really was and to remove, with retrospective « effect, 
those defects in the statute which led the Court to come to ; 
contrary view. But where a statute is held to be void because 
of the transgression of some constitutional li a there isno 
question of any legislative policy ir stion is 
whether the Legislature has violated any cons itt ition 
On that question, the final say is ete 
the Judici@ry: for, under a system of j 
De ES art e n of the Cor 
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. Farber of ie limits of its own authority. The result is that when = 
the Court of final jurisdiction strikes dewn a law as void, no 
a amendment of the statute can revive that statute as valid at the 


date of the Court’s judgment or to revive anything that was 
invalidated by reason of that judgment. 


(f) It is now firmly settled**°> that contravention of Art.. 
13(2) of our Constitution renders the offending law void ab 
initio. If the Legislature seeks to revive such void law by a_ 
validating Act, would not the latter Act, without more, be a . 
nullity ? E 

Of course, it is always competent for the Legislature to 
remove prospectively, the offending provisions from the statute, 
but that cannot resurrect anything done under the statute which 
had been pronounced dead by the Court. -3 


The foregoing discussion amply demonstrates that, subject 
tc whatever exceptions may be drawn from the various provisions = 
of our Constitution, the principles of reasonableness, as those 
of “due process’, are both founded on the universal sense of fair- 
ness and justice and that, accordingly, there is no reason why 
we should not see what others have said about that common 

*standard, before hazarding a conclusion, at least during the 
formative period of constitutional jurisprudence in our land. 


Before concluding the topic, a word of caution must be 4 
uttered as to the limits which should be ~ 

Limits of substantive : ~ = a `: h 
E er ae. porne mind by our Courts in wielding the 
ableness’ interferente. mighty engine of ‘reasonableness of restric- 
tions which has now been infused, by 


judicial interpretation, into the entire legislative field in India. z= 
Once it is held that the concept of ‘reasonableness’ in cls. 
(2)-(6) of Art. 19 of our Constitution has imported, through the 
backdoor, the doctrine of ‘Due Process’ from the United States. = = 
it will be seen that the scope of the power of judicial review of- 






















= our Courts under these Clauses is. in a sense, wider than that of _ = z 
fo the American Supreme Court, as it exists to-day. | 
eS a A (A) In the U. S. A.. though the doctrine of Due Process s 
ERE ee SA contains both procedural and Substantive xs 
aS 


n elements, the Supreme Court has, of late, — 
oe sparingly using the substantive arm?°° of Due Process te ee 


ess TEn per 


= = ee erie down economic legislation,*** so much so that it ee been = 
_ * observed by an eminent scholar”? that 
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bade opticians to fit old glasses into new frames or to duplicate 
lenses without a pres¢tription from an ophthalmologist. * Even 
though the Court observed that in many cases this restriction 
might be needless or. wasteful, the Court did not interfere on the 


ground that— | 
= it is for the legislature, not the courts, to balance the advantages — 


So ee tar Se 


> and disadvantages of the new ‘requirement... ... The day is gone when this 
Court uses the Due Process Clause of the Fourteenth Amendment to strike 
down State laws regulatory of business and industrial conditions, because they 

ä may be unwise, improvident, or out of harmony with a particular school of 
thought’’.255 K - 


a à 
The same view has been reiterated in 1963, when the Court 
refused to interfere with a law which prohibited any person to 
engage ‘in the business of debt adjusting’ , except as an incident 
of ‘the lawful practice of law’®**: z 
“There was a time when the Due Process Clause was used by this Court to 
strike down laws which were thought unreasonable, that is, unwise or incompatible 
with some particular economic or social philosophy...... The doctrine. ..... that 
due process clause authorises courts to hold laws unconstitutional when they 
believe the legislature has acted unwisely—has long since been discarded. We 
have returned to the original constitutional position that courts do not substitute 
their social and economic beliefs for the judgment of legislative bodies, f= are 
elected to pass laws” .254 


It would not, however, be correct to say that the American 
Supreme, Court has surrendered substantive due process as an 
instrument of judicial review altogether. A recent instance 
where it has interfered with social legislation, is Loving v. 
Virginia,” where the Court annulled State statutes which pro- 
hibited the marriage of a White person marrying a ‘black’. 
Though the principal ratio of the Court’s decision was the 
denial of Equal Protection which assured equality as between the 
races in the eye of law, the Court also relied upon a PEGE ape of 
‘Due Process’ in the words: ja 

“Marriage is one of the ‘basic civil rights of man’, Ärd to our very a 


existence and survival. ____. To deny this fundamental freedom on so unsupport- Pa 
able a basis as the racial classifications embodied in these statutes... .. is surely - 
to deprive all the State’s citizens of liberty without due process of law....-. 


Under our Constitution, the freedom to marry, or not to marry a person of sas 

another race resides with the individual and cannot be infringed by the State” 255. ct an e? 

The truth is that while substantive due process is no longer spe 
used to curb economic or progressive social legislation, it is s Sore 
a potent weapon to protect the First. Amendneit Era oms?25¢ - — 
against undue legislative encroachments. In the case of Ta 
We G alifornia,? asr pusia rD statute forbade the 
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of t -he  Supteme Court (6: 3) annulled t 
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Statute, though it was contended on behalf of the local authority 
that the object of the requirement was “to identify those ce 
ponsible for fraud, false advertising and libel”. In the abs 
of any such public interest, there was no justification for suppr 
ing ‘anonymous pamphlets’ which had played an important role 
in the progress of. mankind. 


S 


(B) But it is not possible for the Indian Courts to make 
oe any distinction between economic and other 
legislation in the application of the concept 

of ‘reasonableness’ under cls. (2)-(6) of Art. 19, which apply 
to all restrictive laws alike or to make any distinction between 
‘preferred’ freedoms and other freedoms. If the restriction is 
excessive or arbitrary, that is fo say, disproportionate to the ~ 
mischief to be averted, the Court has to strike down the legisla- 
tion as substantively unreasonable, even though it may serve an 
economic or social purpose. ; 


Thus, our Supreme Court has annulled a statute which 
empowered the administrative authority to prohibit the manu- 
facture of bidis in the villages during the agricultural season, so | 

_that agricultural labour might not be diverted from cultivation, 5 
on the ground that an absolute prohibition was an excessive — 
- restriction, even though the Court held the measure to be in the | 
public interest.7°° Similarly, the Court has annulled a statute 
which imposed an obligation upon an employer to pay gratuity 
to an employee even when he voluntarily resigned from 
service,”? on the assumption that gratuity was a ‘reward for © 
good, efficient and faithful service rendered for a considerable 
périod’.*°? E 


But wider the power of judicial review, greater caution is 
- to be observed by our Courts. I have already shown (pp. 242-3, . 
os ante) in what manner the Supreme Court has inserted the wedge 
= of ‘unreasonable restriction’ under Art. 19(1)(g) as to the right ` 
= of the named banks in the non-banking business,?*° in the Pona 
=- Nationalisation case.*°° 


-~ In order to keep itself above any the least suggestion that tt 1e 
Court has applied the test of substantive reasonableness in © pler 
-to annul a legislation because it did not like the policy underly ng 
r Courts may well take the following lessons from A 1er 
a tional history: “a E Se 
un, the constitutional ee of judicial 1 review doe 
E 5S not mean that the jeeni rou e ere 

the ‘the powers of a super-Le xislature 
= Tas ets, their social and Se 
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(b) That the Court should not import any particular 
economic theory into the Constitution which was madé “for 
people of fundamentally differing views? and that, in inter- - 
preting the Constitution, Judges should not be guided by any 
consideration as to what was ‘novel’ or even ‘shocking’,”®* in their 
opinion. 
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titution. The peculiarity of “judicial review in the Constitu- A 
_ tional sphere is that this power is wielded by the Judiciar: 


" - 





JUDICIAL REVIEW 


ə ‘Judicial review’ is not an expression exclusively used in 
Constitutional Law. 


- Literally, it means the revision of the decree or sentence 
of an inferior court by a superior court. Under the general 
law, it works through the remedies of appeal, revision and the 
like, as prescribed by the procedural laws of the land, irrespec- 
tive of the political system which prevails. 


Judicial review has, however, a more technical signifi- 
Ga cance in public law, particularly in coun- 
ance of Judicial Review. tries having a written Constitution, founded 
on the concept of ‘limited government’ 
as has been explained by me so far in these Lectures. Judicial 
review, in the constitutional law of such countries, means that 
courts of law have the power of testing the validity of legis- 
lative as. well as other governmental actions: with reference to 
the provisions of the Constitution, which, we have seen, is the 
paramount law of the country. 


The foundation of the doctrine of judicial review is— 
(a) that the Constitution is a legal instrument, and (b) that 
this law is superior in status to the laws made by the Legisla- 
ture which is itself set up by the Constitution. "There is no 
question of judicial review in a country like England which 
has no written Constitution and no law superior to Parliament, 
or France which has a written Constitution but that is regarded 
only as a code of folitical morality as distinguished from an 
instrument imposing legal limitations upon the Legislature. 


In reality, unconstitutionality is nothing but a projection 
of the doctrine of ultra vires from the sphere of statute law 
to that of constitutional law.* In the Anglo-Saxon world, any 
administrative act, which transgresses the limits of the power 
conferred by that administrative authority by statute, would 
be ultra vires and invalid. Where the Constitution operates 
as a higher law, any act which transgresses the mandates of 
that higher law becomes unconstitutional and since not only the 
Executive but the Legislature itself is limited by that higher — 
law, as in the U.S.A. or in India, a legislative act, too, would 
be unconstitutional and invalid when it contravenes the Cons- 
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not over any inferior tribunal, but over co-ordinate authorities, 
nameły, the Legislature and the Executive. 


pe 
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As soon as it is established that the Constitution is the: — = 
supreme law and that any law made by the Legislature which 
is repugnant to that supreme law must be wnconstitutional and 
invalid, the next question which arises is to which organ or —- 


authority should belong this power of pronouncing oa ie 
constitutionality. 


As I shall presently show, the doctrine that such power 
must belong to the Judiciary was propounded by the Jadges- 
themselves in the United States, where the Constitution itself 

TES eo he did not expressly confer any such power in 
Superior Iw. the Judiciary. Though there are provi- 
sions in some Constitutions, like that of 
india, expressly providing for . judicial review (to be ex- 
plained hereafter), it would be useful to trace the development 
of the concept of judicial review from the early notions of 
natural law as a higher law which I have already discussed in 
{-ecture III (pp. 71 et seq.). Weare now to see how the power 
to declare such superiority and to annul an offending law = 
came to be asserted by the Courts. 


At the early stages of the history of natural law or of | 
natural rights, attention was not much 
nial devoted to the question as to the authority __ 
who could defend the natural law or the 
natural rights against the clash of positive law. Many of the 
early thinkers were inclined to think that the law of nature was 


selfi-executing and that any human act that contravened it was 
void ab initio. 


Thus, Cicero, when he spoke of the law of nature as 3 
E — eternal and unchangeable law”, which it 
eo Bee: was- "a, sin to try to “alter, he did not 
think of any external authority, outside the individual cone 
cience, for the purpose of enforcing such natural law as against 
the mandates of positive law. ‘The sanction of natural | : 
according to him, was not any legal penalty or jadenn pa 
 nouncement, but the Divine Will which was at once t —= 
‘promulgator’ and its ‘enforcing judge’, acting throu: igt : 
ES ae conscience. 
= Similarly, when Aquinas declared that “if ah 
ae oe CEES is at variance in any - 
_-patural, law, it is no longe 
| Nae eo of law 
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it was contrary to law. What he meant was that such positive 
law was not binding on the conscience of the subject hecause 
it was not founded on reason.* 


The genesis of judicial review may be traced from the 
celebrated pronouncement of Chief Justice 
Appeal to common (Coke in Bonham’s case, which we have 
reason: Coke, C.F. à : 
(1610). already noticed. He enuneiated the doc- 
trine that “an Act of Parliament which is s 
against common right and reason” would be ‘adjudged void’ 
by the Courts and proceeded on the footing that the statute, for 
the Violation of which Dr. Bonham was convicted, was void on the 
ground that it had contravened the principles of natural justice. 
There are responsible people of the opinion that the pro- 
position asserted by Coke did not correctly represent the law 
obtaining in England at any point of time. But the impor- 
tance of the view of Coke in constitutional history is not for 
its correctness as a statement of English law but for furnishing 
the- foundation of the mighty doctrine of Judicial Review, 
namely, that the law made by a representative Legislature, too, 
could be annulled by a court of law if it was repugnant to a 
higher law. It it failed to create any permanent impression in 
England, the land of Parliamentary sovereignty, it served as 
a spark in the development of Constitutionalism in the 
American colonies, by furnishing the concept that instead of 
looking above for a divine sanction against a breach of the 
higher law, the Judiciary, itself an organ of the political 
machinery, might be relied upon. ‘The influence of Ccke’s 
dictum can be properly estimated only by pointing out that the 
carly decisions of American Colonial Courts which invalidated 
colonial statutes used the very language of Coke that the 
Statutes were null and void because they were against the prin- 
ciples of ‘common right and reason’.* More curiously, the 
influence of Coke persisted even after the adoption of the 
national Constitution. His dictum was invoked by the 
Supreme Court as late as 1874." | 


It is interesting to note that Coke was not alone in holding 
" such an odd view. Only a few years later, ~“ 
Beales eee nie oe Hobart, C.J., also observed, in Day Vv. 
S avad ge,” that an Act of Parliament made against ‘natural 
equity’ was ‘void in itself.’ ast 


_ What happened in the case before Chief Justice Hobart? aoe 
was that when his goods were distrained for default in pay- Bers 
ment of wharfage, one Day pleaded that as a freedom of thie eity > 
of London, he was not, by custom, subject to the charge. The 
officer of the city of London ei had distrained the goods was | 
sued in damages for trespass, and | he pleaded that it was not 
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the Court but the mayor and aldermen of the City of London 
who had been conferred by an Act of Parliament the power 

_ to certify what the custom was, whenever anybody claimed the 
benefit of a custom of London. The Chief Justice refused to 
abide by that Act of Parliament on the ground that it was 

“against right and justice and against natural equity” inasmuch 
as it had made the London authorities judges in that cause, and 

- held that the question as to what the custom was was to be deter- 
mined by the Jury. ; 


In 1660, an oppositionist of Parliamentary omnipotence 
wrote that r 


“it cannot enact things against Right Reason, or common Right, or against 
the Lawes of God or Nature’’.® 


As late as 1695, another Chief Justice, Holt, observed that 
courts could not only ‘construe and 

eas ee expound Acts of Parliament” but also 
“adjudge them to be void’’.*° In 1701, when the case of the City 
of London v. Wood’ came before the same Chief Justice; he 
applied this proposition to condemn an Act of Parliament which 
conferred jurisdiction upon the Court of the Mayor and 
Aldermen of the City of London to try an action to recover for 
a forfeiture to the City itself under bye-laws made by the City 
in exercise of powers conferred by that Act. The Chief Justice 
Holt and his colleague Hatsell referred to Bonham s case? to 
hold that the Act which made the City a judge in its own cause 

was void, for, 

M ape it is against all laws that the same person shall be party and judge 

in the same cause...... if an act of Parliament should ordain that the same 

~ person should be party and judge, or, which is the same thing, judge in his own 
cause, it would be a void act of parliament’’.** : 


oe Judicial review of legislation was, however, destined to be- 
short-lived i in England, owing to the trend of development inthe 
political world. Fighting against royal absolutism, the people had I 
no other alternative than to uphold the sovereignty of Parliament ~~ 
-= where the King himself was a party as King-in-Parliament. ee | 
his Institutes, coming after his dismissal from er ger = Soke A oe 
himself asserted the powers of “the High Court of Parlam = 
= as “so transcendent and absolute, as it cannot be confined € 
: a or persons within any bounds”.*? 
_ Though up to 1701, Holt c. J. kept lighted the t ot 
ial review, it got damped in a pronouncement prg X 3 i 
je ’s case," = ” when a prisoner’s plea that an order of P arl 
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The triumph of Parliament against royal absolutism was 
i E? - established for good in the Golden Revolu- 
ian fee Review tion of 1688 and the power of the Court to «4 
adjudge an Act of Parliament has not been 
heard of since then. The deathblow to the doctrine has been 
given by the Judges themselves, as will appear from the dictum 
ot W illes J. in Lee v. Bude & Torrington Jn. Ry. Co.™: 
gee: we do not sit here as a court of appeal from parliament. It was “°° 
once said,—I think in Hobart,*—that, if an Act of Parliament were to create a man 
judge in his own case, the Court might disregard it. That dictum, however, 
tands as a warning, rather than authority to be followed__.... If an Act of 
Parliament has been obtained improperly, it is for the legislature to correct 
it by repealing it: but, so long as it exists as law, the Courts are bound to obey 


` 


But though judicial review of legislation was thus discarded 
at home, it was taken up, though in a different shape, by the 
Privy Council as the appellate tribunal from the British colonies, 
and through it, it was transmitted to the American Continent. 


It would be a mistake to suppose that judicial review of 
i legislation is the invention of or an act of 
dnt T oio usurpation by the American Supreme Court. 
It is the inevitable result of the existence of 
a law higher than the ordinary law made by the Legislature, and 
that is illustrated by the fact that this power was exercised by 
the Judicial Committee of the Privy Council’® long before Chief 
Justice Marshall asserted his right in 1803.°%° As early as 1727, 
the Privy Council declared null and void a stattite of Connecticut 
abolishing primogeniture on the ground that “it was- not 
warranted by the Charter of that Colony”’.** The nullity» in 
such cases, was not ascribed to repugnance to natural law or 
reason but to the colonial charter, which was a higher law m ae 
case of a colonial assembly. ae 3 
por thes. aea] exist T ar 
annulling acts their colon tures or incompat: 
with the charter" and, later, with the re State 
In this context, I cannot resist sed empta 
tne year RE” wth ae sort ei via Court o alsin 
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to trial by jury conferred by the State Constitution (of North 
Carolina) because the Legislature was itself a creation of the 
Constitution : | 


““......Nno act they {the Legislature) could pass could by any means repeal 
or alter the constitution, because if they could do this, they would at the same 
lime destroy their on extstence as a Legislature, and dissolve the government 
thereby established. Consequently the constitution......, standing in full force 
as the fundamental law of the land,......the same act must, of course, in 
instance, stand as abrogated and without any efect” 15 


At the time when the Constitution of the United States 
3 ere was to be framed, there arose a controversy 
Sita wg ha ew ae as to the organ in which the power to inter- 
z pret the Constitution was to be vested. One 
group, represented by Jefferson, held the view that since the 
power derived from the people had been distributed by the 
Constitution amongst the different Departments, it was for each 
such Department to decide the measure of the power granted 
to it by the Constitution and that if it exceeded the grant, it 
would be accountable to the grantor, i.e., the people. This plea 
also rested on the assumption that all the Departments were 
co-equal (according to the doctrine of separation of powers), so 
that the validity of the decision of one Department could not be 
subjected to the scrutiny of another Department. 


The view of Hamilton’s group, on the other hand, was that 
since the Constitution was a legal instrument, its interpretation 
must necessarily be vested in the Courts. It was pointed out 
by Hamilton (Federalist No. 22) that the absence of a judicial 
power to enforce the Articles of Confederation (1781) was the 
crowning defect of the political system that preceded the Cons- __ 
titution,—tthe Articles being little more than recommendatory 
in their effect. p= 

But, curiously, when the Constitution of the United States 
was framed, no provision was included therein to confer the ` 

_ power of judicial review upon the Courts. Various explanati 
_ “as to this omission have been given by scholars but the explanation 
= which seems most logical is that since the Fathers of the Consti 
_ tution were aware of the Colonial practice, they took it for 
granted that the Constitution would be enforced by the Supreme 
Court just as the Colonial charters los 
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jurisdiction, in short, was not based on anything express jn the 
Constitution but would follow from the very nature of the 
Constitution as a legal instrument. 


While prior to the advent of constitutionalism, Courts had 
to found their claim for judicial review on the vague Bonham 
doctrine* of repugnance to ‘common right or reason’, since the 
adoption of the written Constitution in the United States, they 
found a more tangible foundation for the claim in favour of the 
fitmdamental or superior law embodied in the Constitution, a 
repugmance to which would render any law made by the Legis- 
lature (which has only a derivative authority) as void. The 
doctrine of judicial review, as judicially formulated by Marshall, 
C.J.. in Marbury v. Madison, "a was, to all intents and purposes, 
an echo of what Hamilton said in his Federalist No. 78 (1787), as 
would appear from the following table: 


Federalist (No. 73) Marbury y. Madison..%a 


“A constitution is, in fact. and must be “That the people have an original right 
regarded by the judges, as a fundamental to establish, for their future goverfiment. 
law. It therefore belongs to them to ascer- such principles, as, in their opinion, shall — 
tain its meaning, as well as the meaning of most conduce to their happiness is the basis 
any particular act proceeding from the on which the whole American fabric has 
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A constitution is, in fact, and must be 
regarded by the judges, as a | 

law. It therefore belongs to them to ascer- 
tain its meaning as well as the meaning 
of any particular act proceeding from the 
legislative body.” 


To sum up: The reasons given by Marshall C.J., as supple: 
mented or elaborated by subsequent decisions of the American 
Supreme Court, may be stated as follows: 


(a) It is the “province and duty of the judicial department 
to say what the law isa and “if two laws conflict with each 
other, the courts must decide on the operation of each’’.*% 


(b) Since the Constitution is the paramount law of the 
nation, being the declared will of the people themselves, an Act 
of the I egislature (whose powers are limited by the Constitu- 
tion) which is repugnant to it, must be void.1 


(c) Since the Court is to regard the Constitution as superior 
to an Act'of the Legislature, it is for the Courts, in case of conflict, 
to declare which law shall prevail a and to disregard the repug- 
nant Act, which is no law, in determining the case before it.* 

“When an act of Congress is appropriately challenged in the courts as not 
conforming to the constitutional mandate the judicial bramch of the Government 
has only one duty,—‘o lay the article of the Constitution which is invoked beside 
the statute which is challenged and to decide whether the latter squares with the 
former.’’21 


As pointed out eee in the Colonies of the British Empire, — | 


Im the British colonies. the courts came to exercise the power o$ 
the application of the common law of ultra vires in relation ux.. 
the exercise of statutory power in general. When a colony was — 
created, with a Legislature of its own, by a statute of the Aei 
Parliament, the colonial Legislature became a subordinate la 
making body,** like a statutory corporation.™a In the result. t 


any law made by a colonial Legislature transgressed the provi 
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sions of the British Act which constituted that ed eee 


was void to the extent of such repugnancy.** sam 


fae 
a. 


An early case of this nature was the decision of the Caleu ct 
komeaa Cea. te High Court where it was held that an A 
Nridenentaniee tnd: of the Governor-General in 
RE EE invalid, being ultra vires the Indian ( Ce 
Act, 1861 .—the British statute which constituted the Consti 


-of India for the time being,—and that, accorde ac 
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Sa made- under the said Act was invalid.** — eee yug gh the “a 
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the power and duty of the High Court to consider whether the 
legislation of the Governor-General was or was not constitu- 
tional, and observed ; 

“The Indian Legislature has powers expressly limited by the Act of ipeta 
Parliament which created it; and it can, of course, do nothing beyond the limits 
which circumscribe those powers”. ™a 





. A contemporary instance may be found from New Zealand, 
where the New Zealand Supreme Court held 
that the Foreign Offenders Apprehension 
Act, 1863, passed by the Colonial Legislature, was invalid 
inasmuch as it had power to legislate only for the peace, order 
and good government of the colony, while the Act involved deten- 
tion on the high seas.” 


New Zealand. 


The scope of judicial review of colonial legislation was 
enlarged by the British Parliament by enacting the Colonial Laws 
Validity Act 1865, s. 2 of which provided— 


“Any colonial law, which is or shall be in any respect repugnant to the 
provisions of any Act of Parliament extending to the colony to which such law 
may relate......shall, to the extent of such repugnancy but not otherwise, be 
and remain absolutely void and inoperative.” 


Under this Act, a colonial law became invalid on the ground 
of repugnancy not only to the Constitution 
Act of the colony but also any other statute 
wo, rior to Statute of of the British Parliament which extended 
estmunister. - 

to the colony so that whenever it was alleged 
that any enactment of the Colonial Legislature was repugnant 
to any Act of the Imperial Parliament, it was the duty of the 
Court before which such question was raised to pronounce upon 
the validity or constitutionality of the colonial law.*® 


Of course, after the repeal of the Colonial Laws Validity 
snail š Act of 1865 by the Statute of West- 
Weim: ute of minister, an Act passed by a Dominion 
Legislature was no longer liable to be 

declared invalid on the ground that it was repugnant to a general 
statute of the British Parliament. But the position of the 
Constitution Acts of the Dominions, such as the British North 
America Act, 1867 and the Commonwealth of Australia Consti- 
tution Act, 1900, was different. The Legislatures of these 


Canada, Australia. 







imposed upon them by the respective Constitution 4 | 
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Act remains unamended, it is binding upon the Dominion Legis- 
lature, so that an Act passed by it 1s subject to judicial review 
on the ground of contravention of the relevant provisions of the 
Constitution Act.” 


It was directly laid down in a South African case™ that, 
notwithstanding the enactment of the Statute of Westminister, 
the Dominion Legislatures acquired no competence to override 
the provisions of the respective Imperial Acts which formed their 
Constitutions. In this case,** which I have adverted to earlier 
(pp. 100-1, ante), it was held by the Appellate Division of the 
South African Supreme Court that, notwithstanding the faét that - 
the Statute of Westminister Act had removed the fetter imposed 


upon the South African Legislature by the Colonial Laws 


Validity Act, it could not make any law repugnant to the 
‘entrenched provisions’ of the Constitution, 
namely, the South Africa Act, 1909, which, 
of course, was an Act of the British Parliament, without comply- 
ing with the procedure laid down in s. 152 of that Act. The 
reason was that the Statute of Westminister did not affect the 
provisions of the Constitution Act laying down the manner or 
procedure in which the legislative power was to be exercised and 
that it was the duty of the Court, as it was before the passing 
of the Statute of Westminister, to see whether an Act of the 
Union Parliament was validly passed, in accordance with the 
provisions of the Constitution because, 

“To hold otherwise would mean that Courts of law would be powerless 


to protect the rights of individuals which werte specially protected in the constitu- 
tion of this country”.?s 


South Africa. 


It is only one step forward to assert that whatever be the ~ 
Ceylon. 


= | 
| 


origin of the Constitutional instrument, — 
a statute of a superior Parliament, an 
Order-in-council or otherwise,—it is the duty of the Judiciary to 
act as a guardian and protector of that Constitution. i 
doctrine has been explicitly propounded by the Judicial Committee 
in an appeal from Ceylon”? in words familiar in the United States 
or India, in annulling a law which did not comply with the proce-_ 
dure laid down in the Constitution for the making of such law: 
“The Court has a duty to see that the Constitution is not infringed and to _ 
preserve it inviolate”.29 a 
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| Repelling the contention that in England a court of we 
cannot look behind an authentic copy of a statute, the Judicial 


Committee observed— | At i A 


- 


“Inthe constitution of the United Kingdom. .....t 
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But the impression that judicial review is an inevitable con- 
comitant of a written Constitution oy even 

Constitutions having of a Bill of Rights is not correct. There 
Judicial Review. without have been Constitutions, which have adopt- 
ed solemn declarations as to the Rights of 

Man and yet failed to confer upon the Judiciary the power to 
annul laws on the ground of contravention of any part of such 


Constitution. 


The foremost instance to the point is France where, not- 
withstanding the fact that successive Cons- 
titutions have afirmed the revolutionary 
Declaration of the Rights of Man of 1789, courts have no juris- 
diction to annual laws on the ground of violation of the Rights of 
Man so declared. As we shall see presently, if any question of 
unconstitutionality of a law arises, the President may obtain the 
advice of a non-judicial organ, named the Constitutional 
Council [Art. 61, Constitution of the Fifth Republic], but 
citizens have no right to appeal to it and its decisions are not 
enforceable against the State. 


A notable modern example of a country adopting a Bill of 
Rights without a full-fledged judicial review 
is that of Canada. ‘The Canadian Parlia- 
ment has, by an ordinary statute of 1960 (The Canadian Bill 
of Rights), declared “the human rights and fundamental free- 
doms” which “have existed and shall continue to exist” in Canada. 
But, as s. 2 of this Bill of Rights itself says, the only effect of 
this solemn declaration is that Acts passed by the Parliament 
of Canada “shall be so construed and applied as not to abrogate, 
abridge or infringe....any of the rights or freedoms herein 
recognized and declared”. In Robertson v. R.,*° the question 
came up before the Supreme Court of Canada and the majority 
of the Court refused to hold that where a Canadian statute 
plainly contravenes the Bill of Rights, the Court had the power 
to declare it as invalid. 


It is to be noted, however, that the Bill of Rights of 1960 
is not a part of the Canadian Constitution and, being a federal 
statute, does not bind a Province, and may itself be repealed 
by another federal statute, Its only efficacy is that Canadian 
judges, in construing federal statutes, will attempt to so interpret | 
the statutes as not to be inconsistent with the individual rights 
so codified. ‘The same thing would be done by an English Judge 


Fraygce. 


Canada. 


without even a specific enumeration of individual rights.2°°2 But 


that does not serve the purpose of Judicial Review under which | 


an affected citizen may have the offending statute annulled, | a 


if no recdnciliation between the statute as properly interpreted _ 
and the Constitution be possible. In Canada, thus, Courts are 
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competent to invalidate laws on the ground of transgression of 
the federal distribution of powers provided by the Constitution 
but not, so far, on the ground of violation of individual rights*” | 


A most crucial example of a declaration of rights im the 
nature of a homily .is offered by Ghana. 
When Ghana shifted from a Republican 
to a Presidential Constitution in 1960, in Art. 13 of the new 
Constitution it was provided that every President shall, at the 
assumption of office of the President, declare his adherence to 
“the fundamental principles” enumerated in that Article. 
Naturally, the Supreme Court of Ghana has held that ‘these 
principles are not legally enforceable by any court of law, for—  — 


Ghana. 


ours. the declaration merely represents the goal to which every President „a 
must pledge himself to attempt to achieve. It does not represent a legal require i 
ment which can be enforced by the courts...... The declarations, however, 
impose on every President a moral obligation, and provide a political yardstick 
by which the conduct of the Head of State can be measured by the electorate. 
The people’s remedy for any departure from the principles of the declaration, is | 
through the use of the ballot box, and not through the courts”.** 


In the same context, we should also note that. in the course 

5 . of the development of constitutionalism : 

P e aa ea in Sbst- alternatives to Judicial Review have been 

devised in some countries to ensure the 

conformity of State acts to the written Constitution, but 
that none of these have succeeded. 


In the State Constitutions of Pennsylvania and Vermont, 
the function of preventing violations of 
the Constitution was vested in a non- 
judicial body, called a ‘council of censors’, 
which would sit periodically. But this device failed because 
such extra-judicial bodies had no power to enforce their re 
commendations. A reference to the relevant provision of the 
Constitution of Pennsylvania (1776) may be interesting: a 
“In order that the freedom of the commonwealth may be preserved inviolate f 

- for ever, there shall be chosen by ballot...... in every seventh year. ..... ,wo 
persons in each city and county...... , to be called the Council of Censors....-. 
whose duty shall be to enquire whether the Constitution has been a 
inviolate in every part; and whether the legislative and executive pap 


American State Consti- 
tutions. 





















ee ae Et crest to the legislature the repealing of such laws as appear to them to 
Speake hed E Mace fren enacted contrary to the principles of the Constitution.” r= 


: American he panju omitted them» fror 





ee ie 3 “Itis because of the ineffectiveness of such devices t 1a 





JUDICIAL REVIEW 287 


In Switzerland, curiously, though there is a Federal 
Tribunal or Supreme Court for the federa- 
Miaria of Switzer- tion, it has been given no power to declare 
any law passed by the Federal Legisla- 
ture as unconstitutional. Even though it has jurisdiction to 
determine conflicts between the Federation and the Cantons, it 
if is enjoined by the Constitution (Art. 113) “to give effect to 
the laws passed by the Federal Assembly”. So, whether the 
rights of the individual or of a Canton are encroached upon by 
a federal law, the Federal Tribunal is powerless to annul a 
federal law. The only reason why the people of Switzerland 
may be said to have tolerated this apparently ‘anomalous posi- 
tion -is that the Constitution gives to the people themselves 
the power to restrain unconstitutional legislation; immediately 
after a Bill passed by the federal Legislature is published, 
30,000 citizens may demand that the Bill be submitted to a 
referendum of the people and if it is rejected at the refe- 
rendum, it fails to become law. The device of a referendum 
or any other similar device of direct democracy is, however, 
unworkable in big countries like the United States or India. 
Hence, the Swiss precedent has not been welcomed by any other 
modern State, as a substitute for judicial review. 


Another alternative which has been tried is a determina- 

- tion of wunconstitutionality by an extra- 

ca Sif oe of France judicial body, such as the Constitutional 

Council (see p. 285, ante) under the Cons- 

titution of the Fifth French Republic (1958). The members of 

the Council need not be Judges, but such laws as are described 

by the Constitution as ‘organic laws’ must be referred to this 

Council for a declaration of their constitutionality before they 
can be promulgated as laws (Art. 46). 


The idea of a Constitutional Council, as has been pointed 
out by an American scholar,” reflects the plea for a ‘constitu- 
Abbe 





tional jury’ advanced by the French revolutionary thinker A 
Sieyes.** in these words: eee ee 
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p 
is left to the Legislature itself to take such measures as it e 
deem necessary. 


(b) The jurisdiction is anticipatory and cannot be ex- 
ercised after a law has been actually promulgated, nor can an 
aggrieved individual bring the matter before the Council. It 
is only after a law is enforced that its impact upon the citizens 
can be realised, but the French citizen is helpless, after the 
offending measure has become law. 

In fact, absence of judicial review, which characterises 
French Constitutions from the beginning, rests on the þasic 
conception of a written Constitution as an instrument of politi- 
cal morality rather than as a legal instrument. The result is 
that the Constitution does not operate to ensure limited govern- 
ment. The observations of Thayer™ in this behalf are true 
even to-day: 


“The restrictions, placed on the action of the legislature under the French 
constitution are not in reality laws, since they are not rules which in the last 
resort will be enforced by the courts. Their true character is that of maxime | 
of political morality, which derive whatever strength they possess from being " 
formally inscribed in the constitution, and from the resulting support of public 
opinion”’.*4 5 


To recapitulate, the precise reason why the power to arinn < 
such unconstitutional act to be void must belong to the Courts © 
has been explained only by the Americans and this reasoning 
has been adopted in India. That reasoning is that the Cons- © = 
titution is a legal instrument and that, accordingly, the funetion 
of interpreting this law belongs to the Courts,’** as in the case 
of other laws,*° and because the Constitution is the supreme law | 
of the land, it must prevail in case of conflict with an ordinary — 
law. 













| 


Of course, there are people in the United States who have | = 
Tara erer contended, from time to time, that 
adopted. Constitution is a ‘political’ document which 
TEEF cannot be the subject-matter of jt dicial 
Teke interpretation like a statute and the Presi- 
dent and Congress are equally entitled to put their me: 2 
pretation upon at least those provisions which conce 
them respectively. The provision in Art. VI is. on 
-= other hand, rightly pointed out by the advocates of jud 
~ review to say that the Constitution describes itself my 
‘supreme law of the land’. Art. III, s. 2(1), also : 
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binding on the other organs of the State just as the judicial 
interpretation of a penal statute in a criminal case is binding on 
the other Departments of the Government.” 


There is another basic reason why the interpretation of the 
Constitution cannot be left to the judgment of the Legislative or 
Executive organs of the State. The reason is that, historically, 
the very concept of a written Constitution and of engrafting 
a guarantee of individual rights therein, as I have amply shown 
(Lectures II-III, ante), grew out of the need to impose limita- 
tions upon these two organs to prevent the individual from 
arbitrary action motivated by temporary political forces, and 
most of the provisions of a Constitution, such as that of the 
U.S.A. or India, are expressly couched as prohibitions against 
the Legislature and the Executive. If the power of interpre- 
tation of the organic instrument ultimately falls. into their 
hands, the very object of the written Constitution as an instru- 
ment of limited government would be lost. 


At the present moment, it is established for all practical 
purposes that the American Constitution is a legal instrument, 
the final power to interpret which belongs to the Supreme Court, 
and the practical triumph of this doctrine has recently been 
demonstrated by the Steel Setswre case** and by the enforcement 
of the decisions of the Supreme Court in the anti-segregation 
struggle, which I have referred to in another context.** . 


No controversy can possibly be raised in India, as to the 
= legal nature of our Constitution because, 
apart from the fact that the Constitution jis 
drafted in the form of a statute, starting with a Sia = 
followed by the enactin 
Clauses o with a 


S Y es ed osha l E ya z - esa > TE ee 
a = Yr * $ Dy a S man + ana TE a Pas og aren,” ena titutr 
apn aes : 4 T RA bs es tion as i 
at Å a Pe re cipro ~ < ae g y 
r I ir -Deca oO : $28" ie eh a ae arai 56a a ae Bsr TAF 
p Md na . 


à = 
Spor eel ag "3 Mg 


Ag j 
ke 








290 LIMITED GOVERNMENT AND JUDICIAL REVIEW, 


division is effected by a legal instrument, the task of interpret 
ing and thereby maintaining the federal distribution of powers 
must be performed by the Courts.*? 


This explains why there was judicial review under the” 
Government of India Act, 1935 while there 
is of Inda was no such thing under the preceding 
Act of 1919. Since there was a distribu- 
tion of powers between the Federal and the Provincial Legis- 
latures by the Constitution Act of 1935, it followed, as the 
Joint Parliamentary Committee’s Report,*’# observed that— 


* ___ to the extent to which either Legislature invades the province’ of the 
other, its enactment will be ultra vires and void. It follows that it will be forthe 
Courts to determine whether or not in a given enactment the Legislature has 
transgressed the boundaries set for it by the exclusive List, federal or provincial, 
as the case may be’’.4'b 


But outside these federal provisions, there was not much 
scope for judicial review under the Act of 1935, since few 
provisions of that Act were intended to operate as limitations 
upon the Legislatures. Thus, s. 298 was couched in the form 
of a declaration, after rejecting the proposal to make it a cons- 
titutional limitation.*'¢ . Nobody ever sought to try this provi- 
sion in the courts. 


S. 299 was, of course, drafted in the form of a limitation 
on legislative power, but, curiously, this was also not tested*"4 
before the courts during the continuance of the Government of 
India Act, 1935 (as will be explained more fully hereafter). 


S. 297 was expressly made justiciable and it was provided 
that “any law passed in contravention of this section shall, to ~ 
the extent of the contravention, be invalid’. But the only case 
which went up to the Federal Court relating to this section laid 
down what it did not mean and there was no reported deci- 
sion of any law having been struck’ down on the ground of its 
contravention.** | =a 

It was s. 240 which was regarded as a full-fledged consti- 
tutional limitation and became prolific of cases going up to the 
highest courts.**f ees 













eat pot confmed tothe Bill of Rights, suchas: Australia, the scope 

ites of judicial review is confined to the federa! 
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=- State Legislatures. Thus., under the Australian Cénstitu 
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and intercourse among the States....shall be absolutely free” 
constitutes a limitation upon the legislative 
powers of both the State and Common- 
wealth Legislatures.*” Hence, both Commonwealth** as well as 
State** statutes which offend against s. 92, have been held to be 
‘invalid’, in the sense of being void.*® Other limitations enforced 
by the Courts are—s. 71*°2 and the general doctrine of Separation 
of Powers**?; the general sett against abdication of legis- 
lative powers (by implication) .*° 


To the contrary may be cited two instances of wtary 
Constitutions which have expressly pro- 
vided for judicial review as to constitution- 
ality, namely, Japan*® and Eire. Explaining the principle 
behind the relevant provisions of the Constitution, the Irish 
Supreme Court has observed**— 


“Constitutions frequently embody, within their framework, important prin- 
ciples of policy expressed in general language. In some Constitutions it is left 
to the Legislature to interpret the meaning of these principles, but in other types 
of Constitutions, of which ours is one, an authority is chosen which is clothed 
with the power and burdened with the duty of seeing that the Legislature shall 


Australia. 


Japan, Eve. 


not transgress the limits set upon its powers. .....If it be established in any case 
that the legislature has exceeded its powers it is the duty of this Court to so 
declare’’.*5 


In fine, wherever there is a written Constitution imposing 

legal limitations upon the organs of 

Poe eager ap att porta government, vertically or horizontally, 

ment. there must be an interpreter of the Consti- 

tution and that function must be entrusted 

-to the Judiciary which alone is competent to interpret legal 

instruments. This was explained by Lord Bryce, 4 speaking of 
the American Supreme Court in these picturesque words: 


“The Supreme Court is the living voice of the Constitution—that is, of the 
will of the people expressed in the fundamental law they have enacted...... It is 
the guarantee of the minority, who, when they are threatened by the impatient 
vehemence of the majority, can appeal to this permanent law, finding the inter- 
preter and enforcer thereof in a court set high above the assaults of faction.” 


Judicial review, therefore, does not mean the supremacy 
of the Judiciary but that of the Constitution A Se PP PA 
ante). 


A discussion as to the need for and justification: of judicial 
india review is indeed academic in India, inas- « 
x much as the Constitution has several ex- 


F: press provisions a HE Courts to declare a law to be _ 
void when it offends against the Fundamental Rights [Art. 13], 
or the federal distribution of powers [Art. 254]. That te 
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in Art. 367, that the Constitution is to be interpreted as a legal 
instrument and that questions as to interpretation of thé 

titution will be dealt with the High Courts at the primary level 
and then by the Supreme Court on appeal [Arts. 226, 228, 132]. 
A petition for the same purpose, on the ground of contravem 
tion of a fudamental right can also be directly brought before 
the Supreme Court, under Art. 32. The interpretation given 
by the Supreme Court to the Constitution under any of the 
foregoing provisions is, above all, given finality and made 
binding upon all other authorities in India, by the provisions 
in Art. 141 (with respect to all courts within the territery of 
India) and Art. 144 (with respect to all other civil authorities). 


But it cannot be supposed that the scope of judicial review, 

= in India, is confined to the area delineated 

Fie ea “At 13(2) DY the two Articles which use the word 
and 254(1). ‘void’ with respect to laws which are incon- 
sistent with the Constitution, namely, Art 

13(2) and Art. 254(1). Art. 13(2) refers to laws violative 
of fundamental rights and Art. 254(1) speaks of the repug- 


nancy of a State law to a Union law in the Concurrent legisla- 
tive sphere. 


As was observed by Kania C.J., in the early case of 
Gopalan,** 


“The inclusion of Art. 13(1) and (2) in the Constitution appears to be 
a matter of abundant caution. Even in their absence, if any of the fundamental 
rights was infringed by any legislative enactment, the Court has always the 


power to declare the enactment, to the extent it transgresses the limits 
invalid. ee 


Judicial review, in India, thus, is not dependent upon the 
express provision in Art. 13, nor is its ambit restricted to the ~ 
` sphere of fundamental rights which is referred to in Art. I3 
it extends to the entire length and breadth of the Constitution, 
subject only to two conditions, which I have already explained 
(pp. 88, 134, ante), namely, that the provision of the Constitution __ 
which is sought to be enforced by the Court against the 
_ Legislature must be justiciable and mandatory. As I have 
_ pointed out, the Supreme Court has already annulled laws rea = | 
contravention of various provisions outside Part III of | 
Constitution (p! 37, ante). e $ os = 


«- The foregoing discussion might suggest that the h she 
Court of the land, possessing final power of Uar 
- might go to any length and usurp the functions ues 
organs of the State. It is an exaggerated view. 
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process in which cases call for a judicial decision and of the 
self-imposed limits which have beén formulated by the 
Supreme Courts of the U.S.A. as well as of India in view of the 
very mature of the judicial function. These self-imposed 
limits, emerging from the concept of judicial restraint against 
= $ wanton interference with the action of 
EE e co-ordinate branches of the State, which 
were summed up by Brandeis, J., in the . 
Tennessee Valley case,” have also been adopted in India. In 
fact, they are so much well-established in the U.S.A. and in India 
to-day that a Judge who deliberately ignores them runs the 
risk of being criticised as having abused his power of judicial 
review.** Such exceptions do not prove the rule. 

A. Firstly, while a Legislature lays down a general rule 

of conduct irrespective of and in anticipa- 
a spent oo — tion of the facts of particular cases, a 
brought before it. Court can pronounce a judgment only if a 

case is properly ‘presented before it 
by an aggrieved party. 

Of course, in India, the Supreme Court has an ‘advisory’ 
jurisdiction under Art. 143 of the Constitution, but in that 
jurisdiction, the Court does not possess the power of ‘judicial 
review’, that is, to annul a law which has already been enacted, 
on the ground of unconstitutionality. Under Art. 143, oe 
Court can only give its opinion as to unconstitutionality and that _ 
also if the President asks for it. It is not a judgment inter partes 


Pye, =e 
ne 


and cannot be executed as such. HR 

B. Secondly, some matters are excluded from the purvie Piss 

St - of judicial review on the ground that they — 
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judicial review. they are called ‘political’ questions, mean- 
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effect of the impugned statute, on its true construction. The 
Court_has, therefore, to see, in the first instance, if the impugned 
statute is capable of a construction consistent with the consti- 
tutional mandate or limitation. If it can be so construed, no 
question of violation of the Constitution can obviously arise. 
From this basic principle several corollaries emerge: 


I. If two interpretations of the 
Avoidance of uncons- language used by a statute be possible, that 
titutionality by construc- interpretation should be given which will 
tron of' impugned statute- cave the statute rather than invalidate 
it.°°-® é- 

The rule may be best expressed in the words of Brandeis, 

J., in the Tennessee Valley case :** 
“When the validity of an act of the Congress is drawn in question, and even 
if a serious doubt of constitutionality is raised, it is a cardinal principle that this 


Court will first ascertain whether a construction of the statute is fairly possibie 
by which the question may be avoided.” 


Hence, if possible, a statute should not be so interpreted 

that it might offend against a fundamental 

eS bwo ate right or other mandatory constitutional 

_ prohibition, for, no such intention can be 

imputed to the Legislature.’ This principle is applied even 

where a part of the same statute has already been held to be un- 
constitufional.°* 


An Indian illustration of the application of this principle 
is offered by the Supreme Court decision 
Bihar. Nath v. State of in the case of Kedarnath,5* which we have 
adverted to in another context (p. 52, 
ý ante). The qüestion before the Court in that case was whether 
= s 124A of the Indian Penal Code, which punishes a person, 
jar alia, for inciting ‘disaffection towards the Government’ 
-= contravened Art. 19(2) of the Constitution, under which the 
freedom of expression of a citizen could be restricted only in the 
. interests of ‘public order, security of the State and the like. 
d Pp: ee the constitutionality of the section, the State relied 
~~ ipon the: ground of ‘public order’. Now, the word ‘disaffec- 
ae A * ent by itself was quite vague. The Privy Council had inter- 
this Daia in the literal sense of ‘absence of affection’ = 

12°, whether oe voa LCT or dasari But, 
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public disorder or disturbance of the public by resort to violence. 
The Supreme Court, therefore, narrowed down the scope of 
s. 124A so as to make it consistent with Art. 19(2) and thus to 
save it from unconstitutionality.”® 


a 

But this principle has its limitations which should be care- 
fully borne in mind by a Court, to restrain itself from assuming 
thè role of the Legislature. It must be noted that where the 
question is whether the Court should so interpret a statute as to 
ayoid the constitutional question raised or to uphold its cons- 
titutional validity, the Court has to interpret a statute and not 
the Constitution, so that there is no reason why the ordinary 
canons of statutory interpretation should not be applied to 
determine whether the Court may avoid striking down the 
impugned statute. 


Now, the basic principle. of statutory construction is that 
the Court should try to ascertain the intention of the Legisla- 
ture or the object behind the statute and then to adopt, if 
possible, such construction as will carry out the intention of 
the Legislature and not that which would defeat the very 
objeet of the statute.” It is also known as the principle of 
avoidance of absurdity.“ This principles is, in fact, a corollary 

But the Court cannot {OM the maxim wt res magis valeat quam 
re-write the impugned pereat, which aplies to all written instru- 
pee east Rig from ments and means that a liberal construc- 

tion should be put upon written instru- 
ments, so as to uphold them, if possible, and carry into effect 
the intention of the parties.** But it is subject to the basic 
limitation that, in exercising the function of interpretation, the 
Court cannot assume the function of the parties who made E 
deed. : l 


In the case of a statute, this limitation means that ‘the 
Court cannot go so far as to pose as the legislator®* mg u 
upon itself the power of rewriting the statute,”* eg- ps sup ; 
ing a clear omission or overriding a clear direction.© 


(i) The principle of avoidance of absu r te. aa eed ers, pe 
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to save it.°* Where the violation of the ‘“‘constitutional prohibi- 
tion’’*is patent, it would be the duty of the Court to give effect 
to the organic law and strike down the offending statute.*® To 
use the words of Chief Justice Hughes,— 


“......it is not for the Court to amend the Constitution by judicial deci- 
sion’’.69a 

k (11) In order to avoid absurdity or to save the statute, fhe 

Court cannot add words which are not in the statute. ‘This 


follows from the ordinary principle of statutory construction 
that 


“If a gap is disclosed, the remedy lies in an amending Act’’.7° 7 


It must be stated, however, that some Judges of the 
American Supreme have, from time to time,** overlooked this 
salutary principle, in their zeal to save a statute from unconsti- 
tutionality, and strained the language thereof in order to condone 
its transgression of the Constitution. These are, however, judi- 


cial aberrations and not sound precedents to be followed by the 
Courts in India. 


The truth was pointed by Justices Douglas and Jackson, in 
their minority opinions, in the case of U. S. v. Harriss,"* that the 
majority, in their zeal to save the Lobbying Act from unconsti- 
tutionality on the ground of vagueness, had ‘rewritten’ the statute 
and inserted in it words which were not there. As Chief Justice 
Vinson observed, in Shapiro v. U. S.,"* if the policy of a legisla- 
‘tion is evident and the construction imputed by the Court to 
avoid unconstitutionality is ‘plainly at variance’ with that policy, 
the Court should not be induced by the ‘canon of avoidance of 
constitutional doubts’ to adopt such construction. 

© Jt was against such A of legislation that Subba 

Nak > Rao, J., protested in his minority judgment 

sae ty San este rine in the case of Kishan Chand =“ State of 

| Ae I eae a Rajsathan,"* where the constitutionality of | 
ey -Constitution statute, namely, the Calcutta Police Act, 1866, 

= _ was challenged. The impugned s. 39 provides— 

The Commissioner of Police may, at his discretion from time to time. 

eee .. t licences to the keepers of such houses or places of public resort. _.___ upon , 

conditions, to be inserted in every such licente, as he, with the sanction of 
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the Commissioner of Police in the matter of refusing a licence 
without which such business could not be carried on because of 
this statute. Wanchoo J., for the majority, held that on its face, 
the section did not seek to control the discretion of the Commis- 
sioner by laying down ‘specified considerations’ as “many of the 
= ë - ad 9? 
provisions of law passed after January 26, 1950, do that”. 
Nevertheless, his Lordship opined that the conditions of ‘securing 
good behaviour and the prevention of drunkenness’, which were e 
mentioned in the latter portion of the section, should be taken as 
Considerations according to which the Commissioner should 
exereise his discretion in the matter of granting or refusing a 
licence under the section. ‘Thus, said his Lordship, “if he is 
satisfied on these. ...matters, it seems to us, that the section 
contemplates that the discretion will be exercised in favour of 
the grant of a licence”. 
Subba Rao J., it is submitted, rightly pointed out that in 
coming to the foregoing conclusion, the majority was rewriting 
the section. It is evident that the two conditions were mentioned 
in the section not for guiding the Commissioner in the exercise 
of his discretion in the matter of granting or refusing a licence; 
he was given the power to insert such conditions in the very 
licences which he would be granting, so that a licensee might not 
abuse his licence. Secondly, if the rules of statutory construction 
were to be applied, it could not be held that the two conditions in _ 
question were provided by the Legislature as objective conditions 
to control the discretion of the Commissioner, which was ex- | 
presslv left unqualified by the first part of the section. or get 
The correct principle, it is submitted, is that when by 
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An instance of judicial ` re-writing of a post- pega a 
statute is to be found in the recent case o 
pandeni Vrajlal."5 In this case, the impugned 
provision was s. 5(2)(b) of the Madhya Pradesh Tendu Patta 
Adhiniyam, 1964, the object of which was to regulate ‘the trade 
in tendu leaves’ by creating a State monopoly in such trade. 
Sub-sec. (1) of s. 5 imposed a total ban against the purchase, sale 
or transport of tendu leaves by any person except the Govern- 
ment or its officers or agents. Sub-sec. (2) was an exception to 
the aforesaid ban under sub-sec. (1). Notwithstanding the ban 
against transport under sub-sec. (1), sub-sec. (2) permits two 
categories of persons to transport such leaves— 

Xa) A grower is allowed to move his leaves from one place 
to another (with this exception we are not concerned in the 
present context) ; 

(b) A person who has purchased the leaves either for 
manufacturing bidis within the State or for their export outside 
the State is allowed to transport the leaves so purchased under a 
permit. 

The question was whether a permit would be required from 
a manufacturer also at the stage where contractors engaged by 
him for the manufacture of bidis distribute the leaves with 
tobacco required for such manufacture amongst their numerous 
labourers. So far as the statutory provision in cl. (b) above is 
concerned, it was plain enough and admitted of no exception or 
modification. But if the provision was so construed as to require 
a permit for the movement of the leaves from the manufacturer 
or his contractor to the numerous labourers in small consign- 
ments, the restriction, according to the Court, would be unreason- 
able and it would not be protected by cl. (6)(ii) of Art. 19, 

_- because a restriction on such movement could not be said to be 
= essential for the State monopoly, which alone was immunised by 
that clause. The Court, accordingly, interpreted s. 5(2)(b) e 
the Act to mean that a manufacturer was required to have a 
oS ermit to move the leaves purchased by him to his warehouse 
and also ` ; ien he Sy peepee tees it to his contractors for manufac- 
ss ture: no such t was intended to be necessary when the leaves 
st Shite d 1 for the manufacture of the bidis by a contractor 
m aims rs W € The Court realised that 
tat ute did not ex facie admit of any 
ec. *( iO nevertheless, the Court | 
need in order to save 
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H. ‘The Court may also avoid striking down a statutory 
provision which is apparently wide enough 
to come within the mischief of a constitu- . 
tional prohibition by interpreting the pro- ° 
vision, if possible, in a narrow sense so that it may not violate 
or transgress the line of action prohibited by the Constitution.“ 


Narrowing down a 
wide provision. 


But even in this process of imparting certainty to an 
apparently vague statute where the vague- 
ness itself is a eT of unconstitutiona- 
lity, as under Art. 19(5), the Court cannot 
go to the length of re-writing the statute in order to save it. 
Though not so explicitly, this caution has been uttered b 

Hidayatullah, C.J., in a recent case: 


Affecting fundamental 
right, 


...1f a law is vague or appears to be so, the Court must try to construe 
it, as far as May be, and language permitting, the construction sought to be placed 
on it, must be in accordance with the intention of the legislature. Thus if the 
law is open to diverse construction, that construction which accords best with 
the intention of the legislature and advances the purpose of the legislation, is to 
be preferred. Where however the law admits of no such construction and the 
persons applying it are in a boundless sea of uncertainty and the law prima facie 
takes away a guaranteed freedom, the law must be held to offend the Constitu- 
tion as was done in the Goonda case*a ...... If possible, the Court, instead of 
striking down the law, may itself draw the line of demarcation where possible 
but this effort should be sparingly made and only in the clearest of cases’’.76 


The limit of the principle of narrow Constitution in the 
sphere of unconstitutionality was formu- 

tee aoe lated by our Supreme Court in the early 
case of Romesh Thappar,™ in these words— 


“Where a law purports to authorise the imposition of restrictions on a 
fundamental right in language wide enough to cover restrictions both within and 
without the limits of constitutionally permissible legislative action affecting such — 
right, it is not possible to uphold it even so far as it may be applied within the 
constitutional limits as it is not severable. So long as the possibility of its being 
applied to purposes not sanctioned by the Constitution cannot be Na out it- 
must be held to be wholly unconstitutional and void’’.77 


The question came up again in Chintaman Rao’s case. The 
object of the impugned legislation was to 
help the ‘grow more food’ campaign by — 
preventing agricultural labour being engaged in alternative — 
employment during the agricultural season. But the Act autho- 
rised the Executive to forbid all persons residing in icular - 
areas as might be notified, from engaging themselves in mes 
manufacture of bidis. Held, that the Act, in so far as. it: also 
included women and children, the weak and the infirm, who 
could not be employed in agricultural labour, was unnecessat y KE: 
wide, and placed an unreasonable restriction upon D : 
such persons to engage in the lawful c occupation oO 


Chintamanrao’s Case. 
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manutacture of bidis; and that inasmuch as the language of the 
Act was wide enough to cover restrictions both within and with- 
out the limits of constitutionally permissible legislative action 
[Art. 19(6)], the Act was void as a whole and it could not be 
contended that it should be upheld so far as persons capable of 
being employed in agriculture were concerned. 


“The statute as it stands, not only compels those who can be engaged m 
agricultural work from not taking to other avocations, but it also prohibits persons 
who have no connection or relation to agricultural operations from engaging in 
the business of bidi making and thus earning their livelihood. These provisions 
of the statute, in our opinion, cannot be said to amount to reasonable restrictions 
on the right of the applicants and that being so, the statute is not in conformity 
with the provisions of Part III of the Constitution. The law even to the extent 
that it could be said to authorize the imposition of restrictions in regard to 
agricultural labour cannot be held valid because the language employed is wide 
enough to cover restrictions both within and without the limits of constitutionally 
permissible legislative action affecting the right. So song as the possibility of its 
being applied for purposes not sanctioned by the Constitution cannot be ruled 
out, it must be held to be wholly void’’.*5 


The principle was reiterated in Ram Manohar’s case.” In 
this case, there was an elaborate discussion 
of the judicial doctrine of salvage of an 
effending statute. The impugned provision in this case was s. 3 
of the U. P. Special Powers Act, 1932, which provided— 


“Whoever. .... instigates, expressly or by implication, any person er class 
of persons not to pay or to defer payment of any liability, and whoever does 
any act, with intent or knowing it to be likely that any words, signs or visible 
representations containing such instigation shall thereby be communicated directly 
or indirectly to any person or class persons... ... shall be punished. ...... n 


Ram Manoħars Case. 


It was alleged that this limitation on the freedom of expres- 
sion exceeded the limits of permissible restriction under cl. (2), 


- Art. 19, under which, properly interpreted, a restriction on the 


freedom of expression would be valid only if it was a reasonable 
restriction, and proximately connected with ‘public order’ ( which 


~ by s. 3 was not proximately connected with ‘public order’ inas- 
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The Court again refused to salvage a prohibition couched 

in wide language, in the case of Kameshwar 

Con ew Eris. Prasad. “In this casé,- the validity i 

r. 4A of the Bihar Government Servants’ 

Conduct Rules was challenged as violative of Art. 19(1)(a) and 
(b). This rule provided— 

> “No Government servant shall participate im any demonstration. .....in 

connection with any matter pertaining to his conditions of service.” 


- The Rule could be saved if it could be held to be a reasonable 
restrigtion in the interest of ‘public order’. ‘The Court refused 
to read the Rule so as to prohibit only violent demonstrations, 
in these words: 

“The threat to public order should... ... arise from the nature of the demons- 
tration prohibited. No doubt, if the rule were so framed as to single out those 
types of demonstration which were likely to lead to a disturbance of public 
tranquillity or which would fall under the other limiting criteria- specified in 
Art. 19(2), the validity of the rule could have been sustained. The vice of the 
rule. .... consists in this that it lays a ban on every type of demonstration— 
be the same however innocent and however incapable of causing a breach of 
tranquillity and dees not confine itself to those forms of demonstrations which 
might lead to that result”. 


As regards legislative competence, there is a presumption 
that a Legislature knows its own jurisdic- 
ae og caer tion and that, accordingly, the Court should, 
if possible, avoid such interpretation of 
a statute as will transgress the powers of the Legislature which — 
enacted it. From this, it has been suggested that where the — 
language of a statute is prima facie wide, it is to be understood O 
by the court as not attempting something ano ose the sour N] 
of the Legislature.’ re: ies 
But such interpretation to save the statins is le siti itr mate only 
where the statute in question admits of two constructions, one 
which would make it intra wires and the other ultra vires”, 
Here also the Court has no right to way inguage used by 
the Legislature so as to re-write it if the lar : ze is patent 
enough to admit of one construction for Atta 


_ The decision of the Federal t in the Res 
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belonged to the Provincial Legislature (under the Government 
of India Act, 1935). The impugned Act used the word ‘property’ 
generically, without indicating whether it would refer to agri- 
cultural or non-agricultural property or to both. The majority 
of the Federal Court, speaking through Gwyer, C.J., held that 
the word ‘property’ was not such a term that in every context in 
which it is-used it must refer to all forms of property. Having 
regard to the fact that the Central Legislature had legislative 
power only with regard to non-agricultural property, it was 
possible to hold that the Legislature used the ‘property’ in the 
impugned Act to refer to non-agricultural property. So said 
Gwyer, C.J.— 

“If that word (property) necessarily and inevitably comprises all forms of 
property, including agricultural land, then clearly the Act went beyond the powers 
of the legislature; but when a Legislature with limited and restricted powers 
makes use of a word of such wide and general import, the presumption must 
surely be that it is using it with reference to that kind of property with respect 
to which it is competent to legislate and to no other.” 


| But a limit to the application of this principle was pointed 
out by Gwyer, C.J., himself in these words— 
“If the restriction of the general words to purposes within the power of the 
legislature would be to have an Act with nothing or next to nothing in it or an 
Act diferent im kind, not merely in degree, from an Act in which the general 
words were given the wider meaning then it is plain that the Act as a whole must 
be held invalid, because in such circumstances it is impossible to assert with any 
confidence that the Legislature intended the general words which it has used to 
be construed only in the narrower sense. If the Act is to be upheld, it must 
remain even when a narrower meaning is given to the general words, an Act 
which is complete, intelligible and valid and which can be executed by itself’’.8¢ 


In other words, the Court would not re-write the impugned 
_ Act so as to a make a new one which the Legislature would not 
-© Another limit to the rule of narrower construction is a case 
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of a factory’ could be said to be a ‘local area’. The majority of 
the Supreme Court rightly held that the expression “local- area’ 
in the legislative Entry 52 of List II referred to a territorial 
area administered by a local governmental authority and that, 
accordingly, the ‘premises of a factory’ could by no means be 
interpreted to constitute such ‘local area’. 

+ It is next to be noted that though the rule of a narrower 
construction, where possible, applies not merely to a question of 
legislative wires, but also to a question of contravention of other 
constitutional limitations, it would not be applied where the 
alleg@tion is that it constitutes an unreasonable restriction upon 
a right guaranteed by Art. 19(1). Thus, the Supreme Court 
has interpreted the expression ‘affairs of the temple’ to mean only 
ithe ‘purely secular affairs of the temple’, in order to save the 
impugned statute from a contravention of Arts. 25-26.* 
Similarly, the Court has construed the expression ‘building or 
work’, in a law of compulsory acquisition, to mean ‘a building 
or work which is meant to subserve the public purpose of the 
industry or work for which it is being constructed” and for 
which the land is sought to be acquired, because otherwise the 
Act would contravene Art. 31(2) of the Constitution under 
which property cannot be acquired for a purpose other than a 
public purpose. | 

But when the question is one of alleged contravention of 
Art. 19(1) because of the unreasonableness of the restriction 
imposed by a law, the situation becomes otherwise. Once it is 
held that an impugned restrictive law violates a fundamental 
right under Art. 19(1), the restriction can be upheld as valid 
only if it is covered by any of the purposes specified in cls. 
(2)-(6) of that Article such as public order and the like and, 
further, that such restriction is ‘reasonable’. Nothing can, how- 
ever, be said to be reasonable which is couched in such wide 
language that it is capable of being used for purposes other than 
those which are sanctioned by cls. (2)-(6) of Art. 19. ‘This 
result, as I have shown, is the same as under the American “Due 
Process’ test (p. 229, ante). ; 


Before concluding thts topic, it must be observed that eis 
: . doctrine of avoidance of a constitutional 
re ris of severabi- question by statutory interpretation should © 
. not be confused with the doctrine of sever-- — 
ability. The various rules relating to severability have been i 
summed up by our Supreme Court in R. M. D. C. v. Union of | 
India.°° The doctrine of severability, in short, means this: | 
statute consists of different provisions and even. air [tio1 
may contain different subject-matters in diken eee. ia ee 
may be that some particular part of- Gks provisions offends 
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against the Constitution. In such a case, if the offending portion 
Stands separate from the rest of the statute and the statute 
remains workable without the offending portion, the Court will 
invalidate only the offending part instead of the entire statute. 
If, however, the offending part is inextricably mixed up with, 
or forms part of a single legislative scheme with, the rest of the 
statute, the Court would be obliged to strike down the entjre 
Statute; to expunge the offending portion in such a case would 
involve judicial legislation.°°@ ‘This doctrine is applicable where 
the invalidity is due to either lack of legislative power or violatfon 
of a fundamental right, and no express clause autherising 
severance is necessary for this purpose.®°> 


As an instance of the Legislature itself having separately  , 
treated different subject-matters, some of i 
which are unconstitutional while the rest 
are constitutional may be cited the case of State of Bombay 
v. Balsara.°°° The Bombay Prohibition Act, 1949 prohibited 
the manufacture, possession and consumption of liquor by 
various persons and in various forms. These various 
provisions were challenged as violative of different sub-clauses 
of Art. 19(1) of the Constitution. The Supreme Court found 
that some of the provisions of the statute, such as ss. 12(c)-(d), 
13(b), offended against various sub-clauses of Art. 19(1), while 
the rest of the provisions challenged by the Petitioner did 
not violate any fundamental right. The-Court struck down 
only the offending clauses of the Act and not the entire Act, 
because the Legislature had dealt with different matters in the 
different impugned clauses, such as use of alcohol for medicinal 
and toilet preparations, consumption of liquor by members of 
the armed forces; and the Act could survive and operate even 
if the offending clauses were pruned off. 3 


No such question of severability arises where, instead of 
dealing with different matters in different clauses, the Legisla- 
ture has dealt with a single matter and conferred power in such 
wide language that it is capable of being used to violate funda- 


mental rights.** t = 
D. Fourthly, it is well-established since the days of Lord | 


Bacon (17th century) that “Judges ought to remember that their ie 
. office is jus dicere and not jus dare”, or in other words, that the — ¥ 


function of Judges is to interpret the law and not to make law. 


Balsara’s Case. 


a 







“This principle was echoed by the contemporary observation of ai 
Chief Justice Coke®*? that— =- f e : eell 
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It was re-echoed by Thomas Paine, in 1/92— 
“The Court of Judicature does not make the laws, neither can it aler them; 
it only acts in conformity to the laws made.......” 


The rule was expressed by Blackstone®*® in these words— 
The duty of a Court was “not to pronounce a new rule but to maintain and 
expound the old one.” 


In short, the wisdom of the policy behind a statute is no 
concern of the Judges,®'© and reform of the law is a function of 


the Legislature, not of the Judges.**4 


This much is acknowledged on all hands that whatever be 
the freedom of the Judges in interpreting a statute or the Consti- 
tution, they have no authority to override the express mandates 
of that instrument; they can only fill up the gaps or ‘the open 
spaces in the law’®’e by the process of unfolding the meaning of 
the text which the law-makers have supplied. 

In this context, I cannot help expressing my dissent from 

certain wide assumptions made by Subba 

Sule Rae See Rao, C.J., in Golak Nath’s-case,**f in draw- 

ing a power to import the doctrine of ‘Prospective over-ruling’ 

from Arts. 32, 141 and 142 of the Constitution, though a fuller 

discussion of that doctrine has to be postponed for a separate 
treatment in a.subsequent Lecture. So said his Lordship— 

“ ___._ Arts. 32, 141 and 142 are couched in such wide and elastic terms as to 
enable this Court fo formulate legal doctrines to meet the ends of justice. The 
only limitation there-n is reason, restraint and injustice. To deny this power 
to the Supreme Court on the basis of some outmoded theory that the Court only 


finds the law but does not make it is to make ineffective the powerful instrument 
of justice placed in the hands of the highest judiciary of this country’’..1f 


His Lordship’s first assumption that the Blackstonian theory 
Prospective overruling, that the Judges do not make new law has 
imported on wrong as- been abandoned in England in view of the 
sumptions. Practice Statement issued by the House 
of Lords in 1966%'S in modifying their strict adherence to the 
rule of stare decisis, it is submitted, is not factually correct. "The 
only thing that the House of Lords has said in this Practice ~ 
Statement’ is that in proper cases, the House may “depart from ce. 
a previous decision (of its own) when it appears right to do so”. 
That does not constitute an assertion of a right to make new 
law or new doctrines. Reliance was perhaps placed on the Second 


ments have been entered into. .. ....” 
This passage only means that, in pa ti 


i JE Eyi not appear to the House me to do s so." 
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~ 


overrule a previous decision of the House. It does not say that 
. the House would from now onwards apply the doctrine of ‘pros- 
pective overruling”. 

Secondly, none of the three Articles of our Constifution 
empowers the Supreme Court to invent new doctrines of law 


to meet the ends of justice. Art. 32(2) simply enables the . 


Court to properly shape the form of relief and to modify tke 
technicalities of a ‘prerogative writ’, if called for by the circums- 
tances of a particular case. Art. 141 simply binds inferior courts 
by ‘the law declared by the Supreme Court’. It does not say that 
the Supreme Court has the right to declare anything as thelaw; 
it means that when the Supreme Court has pronounced a judg- 
ment, so long as that judgment stands and is not overruled by the 
Supreme Court itself, the law as declared in that judgment shall 
be binding on all other courts in the territory of India. Art. 
142(1), again, confers only a power to make proper remedial 
orders as ancillary to the power of the Court to decide a case.%h 


None of these empower the Court to introduce new doc- 
trines at least in a sphere where the Constitution is not silent but 
explicit in saying that a law made by the Legislature which is 
inconsistent with Part III of the Constitution shall be ‘void’. It 
cannot be read to mean that the Court which declares such offend-. 
ing law to be ‘void’ has the power to say ‘void for to-morrow’, 
but ‘valid for yesterday’. By reason of the express provisions 
of our Constitution, thus, it is not possible for our Supreme Court 
to take the liberty of inventing a novel doctrine, such as that of 
‘prospective overruling,®’- following the footsteps of the 
American Supreme Court. l 


To resume, the controversy before a court of law is legal 
and not political.”™™-k When, therefore, the constitutionality of 
a legislative or executive act is challenged before a Court, the 
question to be determined by the Court is not whether the Judges 
approve of the policy®?-! involved in it but whether the Constitu- 
tion confers the power to do it or imposes a limitation or prohibi- 
tion against such action.®!™ 7 

It is interesting to note that even in the United States, where 
the Judiciary has wielded the power of judicial review of legisla- 


tion to the utmost extent. the Supreme Court has never openly ia 








307 


The same view was more forcefully expressed by Frank- 
furter, J., three decades later: ° | 
“Judicial review, itself a limitation on popular government, is a fundamental 
part of our constitutional scheme. But to the legislature no less than to courts 1s ° 
committed the guardianship of deeply cherished liberties’’.**p 


In short, it has been laid down by the Supreme Court from 
the earliest times that even when the Court declares the law 
applicable to the case before it, it merely declares the law which * 
is supposed already to exist ;°"4 it never professes to make new 
rules for the future, which is a business of the Legislature.°”* 


“There is thus a fair agreement on the following proposi- 
tions: á 

(i) The only concern of the Courts is to see that the cons- - 
titutional limitations are not violated by the State. 


(ii) Where the Court cannot come to a clear finding that 
some constitutional limitation has been transgressed -by the 
Legislature, a Court cannot strike down a statute on the mere 
ground that it does not agree with the legislative policy behind 
the impugned legislation. 

(iii) On the other hand, once a constitutional limitation is 
found to have been violated, the Court is bound to interfere 
irrespective of amy considerations of administrative incon- 
venience that might be caused by the annulment of the. 
legislation. : | 

(iv) Whether a constitutional limitation has been violated 
is a legal question, to be determined by the established norms 
of legal interpretation in so far as they require to be modified 
in view of the special nature of an organic instrument. 


But the application of these general propositions to the 
facts of any concrete case before the Court may not be so simple - 
or beyond controversy. ‘This is illustrated by the American 
Supreme Court’s conflicting attitude to the ‘flag salute require- 
ment’ in a public school. As a means of promoting national 
unity, the School Board prescribed a salute to the national flag 
as a compulsory requirement for pupils at schools. ‘The sect 
of ‘Jehova’s Witnesses’ regarded salutation to any flag as a form 
of idolatry, opposed to their religious faith. The majority, led 
by Frankfurter, J., in the Gobitis case,™”P held that whether the 
educational authorities should select the national flag as a 

| eo. 
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imminent danger’ which was absent in the case before the 
Court.“"s There was, therefore, a violation of the freedom of 
religion guaranteed by the 14th Amendment and the Board’s 
reguiation was, accordingly, struck down 


The result is, that in the U.S.A., a person cannot be com- 
pelied to salute the national flag. The Court has been unable, 
however, to take a similar view as regards military conscripti6n 
to defend the country. In the Selective Draft Law Cases,*** it 
was early asserted that— i 


“Just government. .... .includes the reciprocal obligation of the citizen to 
render mulitary service in case of need and the right to compel it.” 3 


Reiterating the same view, namely, that the duty of a citizen 
to defend the country transcended his liberty of conscience or 
religious belief, in a later case,” it has been held that a student 
in a State University could not avoid compulsory training under 
such institution, on conscientious grounds. Perhaps, in the 
Same strain the Court could say that showing respect to the 
national flag as an emblem of national unity was a paramount 
duty of a citizen which transcended his liberty of belief. 


Fortunately, in India, such problems could not present 
much diffculty in view of the fact that the guarantee of free- 
dom of religion in Art. 25 and the connected Article is much 
more elaborate and guarded than in the U.S.A. While guaran- 
teeing the freedom of conscience of religious practice by cl. (1), 
cl. (2) (a) of Art. 25 lays down— 

“Nothing in this article shall affect the ies of any existing law or 
prevent the State from making any law— 


(a) regulating or restricting any economic, financial, political or other secular ~ 
activity which may be associated with religious practice.” 


Taking account of this reservation as well as the limi 
tation imposed by the opening words of Cl. (1)—“subject to 
‘public order, morality and health and to the other provisions of 
this Part”, the Supreme Court has held that the guarantee of 
freedom of religion in Art. 25(1) protects only those activities | 
which constitute the essence of each religion and not those _ 

-~ practices, which though associated with a religion, are economic, — 
commercial or political in nature.” It can, therefore, | be ae 2 
2 said that it is within the competence of ‘the State c ES 
compel salutation to the national flag or military training or = 
conscription, without offending the Me Bema, of ee om of 
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p. 264, ante). The observations in Day-Brite a V. 
Missouri?”™™ will illustrate this new attitude: 


“Our recent decisions make plain that we do not sit as a cadet lagers to 
weigh the wisdom of legislation nor to decide whether the policy which it expresses 
offends the public welfare’’.°!w 


E. Lastly, from the general proposition just enunciated, 
namely, that the Courts are concerned only with the presence 
or absence of legislative power when the constitutionality of a 
statute is challenged, follows the corrollary that where a statute 
is otherwise constitutional, the Court will not strike it down on 
the ground that the legislature has exercised its lawful power 
for an unlawtul purpose, or acted upon an improper or illicit 
miotive.°'* 


Motive of Legislature, The Supreme Courts of the U.S.A. and 
no consideration for de- : à : 
termining unconstitu: India are agreed on this point. - 
tionality. 


Thus, in the United States, it has been firmly established 
that the concern of the Court, when the 
constitutionality of a statute is challenged 
is whether the power which the Legislature professed to exer- 
cise in making it was a lawful power of the Legislature under 
the Constitution or was denied to the Legislature by any limi- 
tation imposed by the Constitution.”*Y 


Once it is held that the Legislature had the power which 
it purported to exercise, the Court cannot 


“restrain the exercise of lawful power on the assumption that a wrongful 
purpose or motive has caused the power to be exerted”.%y 


U. S.. A. 


Conversely, however lauduable the motive or objective of 
the Legislature may be, it cannot be achieved by violating 
constitutional limitations.**2 


In /ndia, the foregoing principles have been followed in the 
a Be leading decision in Gajapati v. State of 
Orissa.” In this case, Mukherjea, J., 

speaking for the Court, observed— 
“If the legislature is competent to pass a particular law, the motives which 
impelled it to act are really irrelevant. On the other hand, if the legislature lacks 
competency, the question of motive does not arise at all. Whether a statute is 


constitutionel or not is thus always a question of power. A distinction, however, 
exists between a legislature which is legally omnipotent like the British Parlia- 


ment and the laws promulgated by which could not be challenged on the ground _ 


of incompetency, and a legislature which enjoys only a limited or a qualified 
jurisdiction. If the Constitution of a State distributes the legislative powers 


amongst different bodies, which have to act within their respective ra ia 


out by specific legislative entries, or if there are limitations on the legislative 
authorit? in the shape of fundamental rights, questions do arise as to whether — 
5 ‘Beinn aparece case has or Bas hats epee ema 


3" 7» 





310 LIMITED GOVERNMENT AND JUDICIAL REVIEW 


of the statute or in the method of enacting it, transgressed the limits of its 
constitutional powers.” 


The motive of the Legislature must not, however, be con- 
fused with ‘fraud on the Constitution’, a 
doctrine which has been adverted to earl- 
ier (p. 123, ante.) This doctrine means 
that though there has been no overt transgression of a con- 
stitutional limitation or prohibition by a legislative or executive 
act, the Court will strike it down as a ‘fraud on the Constitution’ 
where it violates the limitation in substance. i 


When applied to the Legislature, it means that the Legis- 
lature, while pretending to use its constitutional power is really 
doing what was prohibited by the Constitution or which was 7 
beyond its competence to achieve. In all these cases, the trans- 
gression of the Constitution is covert, instead of being overt, 
and the Legislature attempts to do something indirectly, which 
it could not do directly.*'’ 


The doctrine is applicable not only in the sphere of legis- 
lative competence of the Union or a State Legislature, but also 
-in the sphere of constitutional limitations in the shape of 
Fundamental Rights as well as other mandatory provisions which 

- define the limits of either Legislature, as would be evident from 
the following instances: 


Fraud on the Constitu- 
tion. 


(i) Under various Lists of the Seventh Schedule of our 
Constitution, the Union and State Legislatures, respectively, 
‘have the power to impose various taxes: But, in the exercise 
of its taxing power, the object of which is to raise revenue for 
public purposes, the Legislature cannot be allowed to confiscate 
the property of the citizen taxed.°'744 


(ii) Both the Union and State- Legislatures have, under 
Entry 42 of List III, the power to acquire and requisition pro- 
perty. But, in exercise of this power, either Legislature is 
under the constitutional obligation, laid down in Art. 31(2), to 
-provide for compensation, by fixing the amount of compensation 
or specifying the principles on which the compensation is to be 
determined. . 





atute which authorises the acquisition, but by a subse- — 
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quent statute, as happened in the case of Jayvantsinghji.°'2c In 
that case, under the guise of changing a rule of evidence, the 
State Legislature, in effect, took away a large part of the pur- 
chase price igs? to the expropriated owner, under a previous 
statute (see p. 257, ante). 


(iii) The doctrine has also been applied in regard to the 
other limitation upon the power of compulsory. acquisition, 
namely, that it must be exercised for a ‘public purpose’ [ Art. 


31.(2)]. 


Supposing the Legislature recites a public purpose in the 
statute which authorises an acquisition, but eventually, the pro- 
visions thereof enable the administrative authority to sell away 

) the acquired lands for a profit. In such a case the statute may 
be struck down as a colourable exercise of the power conferred 
by Art. 31(2).%4 Similarly, the power of compulsory acquisi- 
tion cannot be used merely for the purpose of augmenting the 
revenues of the State.°’ 


It should be noted, however, that the doctrine ‘fraud on the 

Constitution has nothing to do with any 

Pee a con, 1a illegitimate or improper motive on the part 

motive. | of the Legislature in enacting a particular 

measure. If there is no lack of legislative 

power and no constitutional limitation has been violated either 

directly or indirectly, the judiciary cannot restrain the exercise 

of that ‘lawful power on the assumption that a wrongful purpose 
or motive has caused the power to be exercised.*'¥ 


Notwithstanding the limitations under which the power of 
judicial review of our Supreme Court has to be exercised, our. 
Supreme Court has been endeavouring to widen that power by 
pronouncing a decision such as Golak Nath”? referred to earlier. 
It is regarded as astounding by various critics and, therefore, 
deserves a separate treatment. In the present Lecture, however, — 
I shall give some other examples as to how an excessive or agg oa 
sive use of the power of judicial review may drift the Court from 

_. the realm of law into the forbidden land of politics.’ 


F. Time and again, it has been said by the Judges themselves, 

Medie tien ad es over the world, that the business _ of the fs S 
necat faa gy a. is legal and = tical: that the — 
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in this behalf, was most pithily expressed by an American Judge, 
in these words 


“to lay the Article of the Constitution which is invoked beside the statute 
which is challenged and to decide whether the latter squares with the former’’.°% 





The decision of our Supreme Court in the case of State of 
: West Bengal v. Union of India,®" it is 
tae a tea 7% submitted, is a elaring example in this 
country of a judgment guided by an a priori 

ers Weare aaa assumption, namely, that, “in case of-a 
conflict between national and State power, 
the former must prevail. However desirable this objective of 
national solidarity may be in a country torn asunder by hetero- 
genous disintegrating forces, the question before us is whether 
this anae was legally warranted by the provisions of our 
Constitution.’ 


- 


In the United States, the original Constitution gave only 
U Sn enumerated powers to the Federal Legisla- 
eae ture and the States were left with all the 
residue. But ere long, it was realised that the nation could not 
keep pace with social and economic changes unless the federal 
Legislature was given ampler powers to effectuate national 
policies. Since constitutional amendment was so difficult, this 
task of amplifying the enumerated powers of Congress was taken 
up by the Judiciary, by a liberal interpretation of almost all the 
national powers,”* and the history of judicial interpretation of 
the federal provisions of the American Constitution may be said 
to be a continuous history of enlargement of federal. powers. 
While the initial doctrine of the fathers of the American Consti- 
tution was that 


“Government by the Centre was the exception, while Government by the 
States was the rule”,99 


‘the new theory, established by the Supreme Gaart is that Con- 


gress is competent to legislate on any subject which is of ‘national 
concern”? and is ‘essential to the welfare of the Nation’, and 
also to encroach upon the State sphere if that is necessary for 
an effective exercise of its paramount ‘powers for national 


_ purposes.*"" 
According to eminent American jurists, such-expansion of 


federal powers by the Court has “basically altered the balance 


— the States and the Nation’’.?% 
All this was, however, possible because there was an enu- - 
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Art. VIa -The situation in India, with a double, nay: 
treble, enumeration of powers, is obviously difterent.- The 
limit of expansion of the Entries within one circle is the periphery 

of another circle which is equally defined. The other thing as 
be noticed is that the Constitution of India is ostensibly federal 
and where it has been found necessary to give overriding powers 

to, the Union, e.g., in emergencies and the like, the Constitution 
adopted express provisions to that effect. From such excep" 
tional provisions it cannot be concluded that, in general, the 
Union has an overall paramountcy to undermine the federal 
scheme of the Constitution even outside the exceptional provi- 
sions. Further, there is no Supremacy Clause in our Constitution 
corresponding to Art. VI of the American Constitution. 


It would be illegitimate, therefore, to make any a priori 
assumption of the supremacy of the federal Legislature under 
the Constitution of India. Though in another context, the 
correct position has been expressed by Hidayatullah, C.J., in these 
words’? ; 

“The claim for supremacy of Parliament is misconceived. Parliament. .... 


is supreme only in so far as the Constitution makes it. Where the Constitution 


does not concede supremacy, Parliament must act within its appointed functions 
and must not transgress them” 102b 


Let us now come to the question raised in the West Bengal 
case," namely, whether under our Constitution, it is competent 
for the Union to compulsorily acquire property vested in a 
State,”*2 by use of the power conferred by Art. 31(2), read with 
Entry 42 of List III of the 7th Schedule. 


At the very outset, I should point out that the federal 
ye Government has been allowed such power 
coy by the American Supreme Court but that is 
not on the footing of the 5th Amendment which confers the- 
power of Eminent Domain, in these words: 
“Nor such private property be taken for public use, without just compensa- 


1> 


tion. 


It is obvious that ‘public property’ could not be acquired by 
any sort of interpretation of the foregoing clause. Nevertheless, 
the Court has acknowledged a power to belong to the Union to- 
acquire public property, even though vested in a State, by use 
of the dubitable theory of ‘ancillary’ powers, namely, that other- 
wise the Union could not effectively exercise the powers expressly- 


conferred upon it by the Constitution: ae 

> “The powers vested by the Constitution in the Generał Government demand ae 
for their exercise the acquisition of lands in all the States. These are needed As 

forts, 2rmories and arsenals... ... and for other public uses. If the righ 







acquire property for such uses may be made a barren right by the 
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and the Government is dependent for its practical existence upon the will of a 
State. .....This cannot be’’.1°%c 





Logically, a similar power could be claimed by a State | 
against Union property; but any such claim has been thwarted 
by the Supreme Court by the assertion of a theory of “federal 
supremacy’, namely, that the federal Government, being entrust- 
ed with national purposes, has a supremacy, which cannot ¿be 
claimed by a State.*** It is evident, thus, that the American 
Supreme Court has given the power of acquiring State property, 
not by an interpretation of the power of ‘Eminent Domain’**4 
but by the application of an implied superiority of the furctions 
entrusted to the Federal Government, under the American 


Constitution. 
The question before our Supreme Court in the West Bengal f 
idee case,°* as l have stated at the outset, was 


one of legal interpretation of Art: 31(2) 
and Entry 42 of List III. The word ‘property’ in the Entry 
could not have any meaning other than what is given to the 
same word in Art. 31(2), because the Entry is a mere enumera- 
tion of the power which is substantively dealt with in Art. 
31(2).°™ With all humility, I have had no reason to alter the 
view which I have entertained since 1962 (vide-p. 210 of Vol. II 
of the 4th Edition of my Commentary), namely, that the various 
clauses of Art. 31 relate only to private and not public property. 
This may be explained once again: 


(a) Cl. (1) of Art. 31 says— 
“No person shall be deprived of his property save by authority of law.” 


This is nothing but a constitutional embodiment of the 
English common law rule for the protection of private property 
against arbitrary invasion by the Executive, which was asserted 
by Lord Camden in the case of Entick v. Carrington.’ In fact, / 
it dates from the earlier assertion in the Magna Carta (1215) Å 
that “no free man is to be disseised....except by the law of the 
land”. The law in the U.S.A. under the 5th Amendment to the 4 

Constitution is also the same: 


“Nor shall any person be deprived of... .. . property; without due process 


ol aw” 
oy “The need for such a safeguard to protect private property _ sA 
has been amply illustrated, in the U. S.A., DY the Seer Seizure: 
ease.” ae he a ae 
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(c) In this context, cl. (2) can refer only to the acquisition 
of private property for a public purpose. The provision far com- 
pensation in cl. (2) is also a codification of the principle of 
English common law, as expressed by Blackstone,*®’ that no 
person can be deprived of his private property for a public pur- 
pose, without a full indemnification of such individual by the 
public. Blackstone resorts to the fiction of an exchange between 
the expropriated private owner and the public, requiring his 
property for a public purpose.'** The acquisition of public 
property does not enter into this concept at all. 

Nevertheless, the majority in the West Bengal case,” speak- 
ing through Sinha, C.J., held that the word ‘property’ in cl. (2) 
of Art. 31 included property belonging to a State. The reasons 
assigned for this conclusion may now be examined: 


(i) The word ‘person’ is used in cls. (1) and (2A) of the 
Article but not in cl. (2). This argument would lead to the con- 
cession that cls. (1) and (2A) relate only to private property 
and not to the property of a State. If that be so, it is difficult 
to contend, logically, that-cl. (2) includes State property though 

(2A) does not, for, cl. (2A) is nothing but an Explanation 
to cl. (2) as a whole and co-extensive with it. 


(ii) The majority assumes that cl. (2) embodies the 
American doctrine of ‘Eminent domain’?®® and acts on the 
further assumption that the doctrine of ‘Eminent domain’ per se 
comprehends acquisition of State property. I have already 
shown (p. 314, ante) that this assumption is not correct and 
explained the process by which the American Supreme Court has 
evolved a power in the Federal Government to aen State 
property. 

(iii) TIo inciude State property in cl. (2) of Art. 31 would 
mean that a State whose property is sought to be acquired by 
the Union has a fundamental right to claim compensation from 
the Union. This leads to the more controversial question 
whether fundamental rights are meant for the benefit of indi- 
viduals only or for States also. The majority goes to the 
length of laying down that a State may also claim a funda- 
mental right under the Constitution of India.*” 


“It is difficult to agree with the view that under the scheme of the Constitu- 
tion fundamental rights may be claimed by peg sae A or corporations only and 
never by the State’’.1°9 


Such an assertion throws cold water on all the history and 


philosophy behind fundamental rights which > 


Fundamental rights are J have so far struggled to explain in these 
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being (see pp. 44, 50, 152-160, ante). The State did not need any 
such. protection against itself. The fact that in a federation 
the State is divided into two units, federal and State, does not 
turn either of them into an individual or private entity even 
though the sove reignty of both units may be circumscribed by a 
Constitution Standing over both. 


Without touching this philosophy of fundamental rigbts, 
Sinha C_f. sought to demonstrate that the Indian Constitution, at 
least, recognises fundamental rights inhering in a State and, as 
an instance, Art. 19(6) (ii) was cited. But this provision merély 
empowers the State to make law enabling itself to carry on trade 
to the exclusion of citizens. Because of Art. 19 (1) (g), an 
individual who was thus excluded by a law of State monopoly 
would have been entitled to ask a Court to strike down such law 
on the ground that it defeated his fundamental right to carry on 
any trade or business. Such challenge is precluded by the inser- 
tion of sub-cl. (ii) in cl. (6) of Art. 19. It was not correct, it 
is submitted, for Sinha, C.J.. to assume that this clause con- 
ferred a fundamental right upon the State to carry on business. 
It was overlooked that prior to the insertion of Art. 298, such 
power could be claimed by the State only from common law’?® 
and this common law was given a constitutional footing by the 
adoption of Art. 298 which says— 

“The executive power of the Union and of each State shall extend to the 
carrying on of any trade or business and to the acquisition, holding and disposal 
of property and the making of contracts for any purposes.” 


This Article stands outside Part III and its text is clear 
enough to indicate that it is a peg and not a fundamental right 
of a State ‘to carry on business. (6)(ii) of Art. 19 merely 
refers to that ‘power’ embodied in PEN 298. 

(iv) It is next argued in the majority judgment that if 
‘property belonging to a ‘State’ is excluded from Art. 31(2), it 
would lead to the conclusion that “the properties of municipa- 
lities or other local authorities—which would admittedly fall 
within the definition of State in Part I]I—either cannot be 


a acquired at all or if acquired may be taken without payment of © 


compensation”. . But, as I Pave stated in my Commentary, A 
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to that question has been given in my Commentary" in these 


words: 
“The power of legislating for acquiring property under Art. 31(2) may be 
exercised only by the Union or a State Legislature, and the ‘transfer’ contemplated 
by cl. (2A) means a transfer to the Governmental unit to which the Legislature 


is the legislative organ. A local bedy, itself set up by a Statute, cannot make 
a law providing for acquisition of property. It is, therefore, not illogical to hold 
. that cl. (2A) and the word ‘person’ used therein, includes the acquisition of the 
property of a natural person as well as artificial persons such as statutory autho- 
rities but not any unit of the State itself which is capable of exercising the 


: legislative power of acquiring property.” 


“It is true that a statutory corporation, such as a Municipa- 
lity, may be vested with public or governmental functions, but, 
as a juristic entity it remains apart from the State, exercising 
sovereign functions, as has been reiterated by the Supreme 
Court in Several cases.'?2 A statutory corporation, even 
when exercising governmental functions, remains a juristic 
aggregate of private individuals and does not become identified 
with the State or even an agent thereof, just as a State carrying 
on non-sovereign functions such as trading, does not cease to be 


the State in respect thereof.**® 


If the conclusion of majority, that the word ‘property’ m 
cl. (2) of Art. 31 comprised property belonging to individuals 
as well as to the Government, were correct, then logically, not 
only would the Union be competent to acquire State property 
but a State Government would also, in the exercise of its con- 
current power under Entry 42 of List III, be competent to 
acquire property belonging to the Union and even nullify a 
previous acquisition by the Union of its own property. To 
eliminate any such possibility, the majority introduces the 
American theory of federal supremacy.***-* eS 


But, as Subba Rao, J., has observed in his minority judg- 
ment," no such pragmatic theory of national- supremacy can 


m m 
~ ess 


be imported into the Indian Constitution which distributes the 
sovereign powers as between ‘co-ordinate entities’, the Union 


and the States. It is true that some exceptional powers have 
been vested in the Union by special provisions in the Constitution 





but those specific provisions cannot be imported into the legal 
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sions of the elaborate Indian Constitution to reduce the States 
into a. position of existence by sufferance of the Union.**® 


The Court’s treatment of another aspect of Art. 31 (2) of 
our Constitution, namely, the question of 
Justiciability of ‘com- justiciability of the quantum of compensa- 

S under Art. : a 
312). tion offered by a law of compulsory ac- 
quisition, demonstrates how powerful is tħe 
engine of judicial review and how the Court, if so determined, 
can baffle legislative policy, ostensably by the application of its 
normal instruments of interpretation. The history of the 
decisions of the Supreme Court on this subject, read with the 
successive amendments of the Constitution, may be said to be a 
race between the Court and the Parliament, in which the Court 
has had the last word,—to pick up some aperture in the cons- 
titutional text for the time being through which it could secure 
relief to the individual whose property was sought to be 

expropriated. 


Before taking up the story of this race, we must realise that 
the attitude towards property which the American Constitution 
embodies and which has been amplified by the American 
Supreme Court cannot be imported into our Constitution not 
only because the background in which the American Constitu- 
tion was written has undergone a radical change but because 
the text of our Constitution was different initially and the gulf 
has been widened by subsequent Amendment. 


It can hardly be overlooked that the American Constitution 
was made by and for the benefit of people who were in their 
origin Colonial settlers to whom property was the centre of life 
and society.—some people go to the length of saying that the 

Constitution was made tc protect the 

ie interests of a prorertied class." We must 

also recollect that the philosophy of the age when that Consti- 
tution was made was capitalism and‘ laissez faire, which natu- 
‘rally supplied special incentive for the protection of property 
and contractual rights [Vide Art. I, s. 10; the Fifth Amend- 
ment.] It was by harnessing the Due Process and the Con- 
tract Clauses and the philosophy of inalienable rights of property _ 
that the American Supreme Court, in an early caŝe™ of 1815 — 
‘eld that a grant of title by the Legislature -was irrevocable _ 
= and latter came to condemn social legislation to fix minimum ž 
ours of work or minimum wages,"*® or to control unemploy- ~ 
ene nent 120 ‘There is little doubt that modern man will conde mr ua 
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It is the same philosophy of laissez faire and private pro- 
perty that guided Judges of the Supreme Court to interpret the 
Fifth Amendment to the Constitution which required the 
Legislature to pay to an expropriated owner ‘just compensa- 
tion’ when his property was sought to be taken for public use. 
Inspired by the same philosophy, the Court early came to the 
conclusion that even without the adjective ‘just’ the very word 
‘compensation’ signified that the expropriated owner must be fully 
recompensed for the loss of his property.’** It would be useful to 
reproduce the relevant passage from the 1893 American deci- 
sions because our Supreme Court has adopted it for the inter- 
pretation of Art. 31 (2), in the case of Bela Banerjee?**4 and 
others which have followed it. That passage is: 

“The noun ‘compensation’, standing by itself, carries the idea of an equivalent. 

Thus we speak of damages by way of compensation, or compensatory damages, 

as distinguished from punitive or exemplary damages, the former being the 

equivalent for the injury done and the latter imposed by way of punishment. 

So that if the adjective ‘just’ had been omitted, and the provision was simply that 

property should not be taken without compensation, the natural impott of the 


language would be that the compensation should be the equivalent of the property. 
And this is made emphatic by the adjective ‘just’.’’222 


All the principles so far deduced by the American Supreme 
Court under the doctrine of ‘Eminent Domain’ are corollaries 
trom the foregoing basic proposition that the owner must by 
fully compensated for his loss,’** together with interest on the 
compensation money if payment takes at some date subsequent 
to the ‘taking."** In the case of land, the market value?25 
should ordinarily be the standard of compensation and, in the 
case of a business or undertaking, loss of occupation and pro- 
hts must be taken account of, together with the goodwill.2¢ 
The owner, in short, must be “put in as good position pecunia- 
rily as he would have occupied if his Property had not been 
taken.” 5a 


But by the time our Constitution came to be made ( 1947- 
9), the social and economic situation in the world had changed, 
—capitalism and laissez faire_ giving way to socialism and 
planned economy and the Welfare State emerging out of the. 
phoenix of the Police State,—even in conservative countries like 
Britain. eat 

In India, the nationalist leaders were committed to the 
abolition of Zemindaries and other intermediate interests in la 
between the tiller and the State. The nascent S| als 
other schemes of social and economic planning which w 
require the acquisition of private property. e pi 
jects could hardly be implemented if ful 
to be paial to the private owners from 
the infant Republic.127 








320 LIMITED GOVERNMENT AND JUDICIAL REVIEW 


On the other hand, the leaders were not prepared to go to 
the length of a total expropriation which was repugnant to the 
idology of a Bill of Rights which was to be an indispensable 
part of the proposed Constitution; hence, there was a lengthy 
controversy in the Constituent Assemly over the various pos- 
sible issues involved in a scheme of nationalisation or compul- 
sory acquisition of private property, namely,— š 

(a) What should be the compensation payable to the 
expropriated owner. z 


(b) Whatever might be the standard of compensation 
payable, who should be the final authority to determine it,~the 
Legislature or the Courts. (The scheme of nationalisation 
would obviously be interfered with if the power was left to the 
courts). z 

Before we come to the core of this contr oversy, it would 
be useful to advert to the corresponding provision in the Govern- 
ment of India Act, 1935 which was the principal model, other 
than that of the American Constitution, which the makers of 
our Constitution had before them. 


>. 299 (2) of the Government -of India Act, 1935 was 

Eea Gorra. S of the few provisions in that Act 

ment of India Act, 1985. Which imposed limitations upon the powers 
of the Legislature. It provided— 


“Neither the Federal nor a- Provincial Legislature skall have power to make 
any law authorising the compulsory acquisition for public purposes of any 
IRE e , unless the law provides for the payment of compensation for the 
property acquired and either fixes the amount of compensation, or specifies the 
‘principles on which, and the manner in which, it is to be determined.” 


dn discovering the meaning of the foregoing provision, it 
must be remembered that the Supreme Court’s interpretation 
given to it in Jeejeebhoy’s case’** is only a post mortem and 
post-Constitution interpretation and cannot, therefore, be a 
guide to what was understood by the framers of the Government 
of India Act or of the Constitution to be the meaning of the 
foregoing provision of the Act of 1935. 


There was no express provision as to judicial review of 
legislation in the Government of India Act, 1935. In the Joint 
Parliamentary Committee’s Report, there was a discussion of 
judicial review and annulment of legislation violating the divi- 
sion of legislative powers by the Legislative Lists, and it was ` 
assumed that these were the necessary incidents of a distribution — 
of legislative powers by Constitution Act.'*® There was no 
such discussion relating to judicial enforcement of the pr ) a s 
3 in s. . 299. It may, however, be assumed that the fa that he 

_ provision was couched in the form of a limitation © DO} 

orf the. Legislatures created by the Constitution 4 
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involved a judicial power to invalidate a law which contravened 
the limitation imposed by s. 299 (2). - 


Curiously, however, there was not a single reported case 
brought before the Courts challenging the validity of any law 
on the ground of contravention of s. 299 (2) during over a 
decade of the working of the Government of India Act, 1935. 
TĦis was partly because there were in the Act of 1935 no cons- 
titutional remedies similar to Arts. 32 and 226 of the Consti- 
tution and the only avenue of applying judicial review was 
the dilatory process of a suit; but, more than that, because the 
scope for judicial review was extremely narrow. 


By s. 299 (2), the Legislature was required only to do 
either of two things in a law authorising compulsory acquisi- 
tion— (i) to fix the amount of compensation payable for the 
property acquired or (ii) to specify the principles on which, 
and the manner in which, the compensation payable was to be 
determined. If the Legislature had done either, there was no 
scope for judicial intervention. 


Whether or not the word ‘compensation’ itself implied ‘just’ 
compensation and thereby opened the door for judicial review, 
the framers of the Constitution had good reasons to suppose 
that the authors of the Act of 1935 had deliverately omitted to 
use the word ‘just’ or like expressions to qualify the word ‘com- 
pensation’, as in the American Constitution, in order to preclude 
justiciability of the quantum of compensation provided for by 
the Legislature. The Joint Parliamentary Committee thus 
recommended— 


“General legislation. .. _.. the effect of which would be to transfer to etl 
ownership some particular class of property, or to extinguish or modify the rights 
of individuals in it ought... ._. to require the previous sanction of the Governor- 


General or the Governor (as the case may be) to its introduction; and in that 
event it should be directed by his Instrument of Instructions to take into account 


as a relevant factor the nature of the provisions proposed for compensating those 
whose interests will be adversely affected by the legislation.” 


This recommendation was adopted in cl. (3) of s. 299 of 
the Government of India Act, 1935. 


A perusal of the House of Commons Debates on the 
Government 5f India Bill would also go to show that eee Attor- gre ) 
ney General, who piloted the Bill, relied on the honesty of : 
Legislature itself'*°2 and on the veto power of the Gov 
General as a safeguard against inadequacy of compensatior = 
such as “one per cent of the market value” "%1 ate was never 
assumed or apprehended that the very word ‘compet 7 . 
would enable a Court to interfere with a law on th 
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: Having this legislative history m the baekground, and the 
fact-that there was no litigatiom under the Government of India ; 
Act to challenge the quantum of compensation provided for by 
the Legislature, the makers of our Constitution assumed that 
if the Government of India Act phraseology, with the word 
‘COmipensation’, tinqualified by the adjective ‘just’, was adopted, 
the constitutionality of a law of compulsory acquisition weuld 


mot be liable to be questioned on the ground of inadequacy of 
compensation. 


It may be recalled in this context, that in the Advisory 
Cofimittee on Fundamental Rights as well as in the Drafting 
Committee, the leaders were divided as to whether the ques- 
tion of compensation payable for compulsory acquisition would œ 
be justiciable; Pandit Jawaharlal and Pant were of the view 
that the Legislature should have the final say in the matter, 
while Sardar Patel and some others expressed the view that 
compensation should in all cases be justiciable. Eventually 
there was a compromise between the two groups and it was 
decided that the right to compensation for compulsory acquisi- 
tion of private property should be a fundamental right but that 
it should be left to the Legislature to fix the amount or the 
principles for determination of that amount.: which would 


Vary according to the purpose of the acquisition and the re- 
sources available.*™* 


Hence, the language of s. 299 (2) of the Government of 
India Act, 1935 was imported, in the main, into the Draft Consti- 
tution [Art. 24 (2)] and this language was retained in Art. 
31 (2) of the Constitution as adopted in 1949: 

“No property. movable or immovable. .... . shall be taken possession of or 

acquired for public purposes under any law authorising the taking of such 

Io M posesion or such acquisition, unless the law provides for compensation for the 
| property taken possession of or acquired and either fixes the amount of the 


s 





d 
_» “Sfompensation. or specifies the principles on which, and the manner in which, the i 
E “compensation is to be determined and given.” 

© | The reason for the adoption of the Government of India- 

_ _ phraseology was thus explained by Pandit Nehru’: - 


ae | _ “The next clause says that the law should provide for compensation for the 
ss praperty......The law should do it. Parliament should do it. There is no 
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(to which corresponds Art. 31 (2) of the ConsStitution), Shri 
Munshi gave this interpretation to the text as adopted: - 

“Courts will not substitute their own sénse of fairness for that of Parliament 

_will not judge the adequacy of compensation necessarily from the standard 

of market value; they will not question the judgment of Parliament, uniess the 

inadequacy is So gross as to be tantamount to a fraud on the fundamenal night to 


own property ’.*5® 


“The doctrine of ‘fraud on the fundamental right’ was; of 
course, not elaborated. It may be explained to arise in the fol- 
lowing manner. The Constitution was going to differ from 
the Goyernment of India Act, 1935 on a ‘basic standpoint: the 
right to compensation was now going to be a ‘fundamental — 

right’ embodied in Part III ot the Constitution and was, as stich, _ 
enforceable by the constitutional remedies of Arts. 32 and 226. 
The juristic doctrine of ‘fraud on power’, a powerful weapon 
of judicial review, would now be available to the superior 
Courts when the constitutionality of a law of acquisition was 
challenged. The doctrine of ‘fraud on powers’, which has 
already been explained (p. 123, ante), means an indirect oF 
covert device to outstep the limits of a legal power. When a 
constitutional provision is sought to be transgressed indirectly 
or in a veiled manner, instead of openly, it is said to constitute 


a fraud on the Constitution.*** — 


In the result, a Court would be entitled to strike down a 
law as violative of Art. 31 (2)— 


(a) Where the violation is covert or patent, e.g., if the law 
does not provide for the payment of any compensation at all,*** 
or does not definitely specify the principles on which and the 
manner in which the compensation has to be determined or ~~ 
given.**® ~ 

(b) Where the violation is overt or latent, e.g., 
Legislature, while professing to pay compensation, has fixed 
compensation or laid down the principles in such manne 
would result in confiscation or the expropriation of private y 


property without payment of compensation." pe 


But in 1954, the Supreme Court, in Bela Banerjee’s case, 141 
™ belied the foregoing assumption of the makers of our Constitu- 
tion and held that the word ‘compensation’ itself, and without 
any qualification, meant “a just equivalent of property” and E 
that the Court could strike down a law if it did not providē = 
the full amount of the money value of the gael ek at a date 
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evén without the adjective ‘just, the word compensation would 
mean the money “equivalent of the property” (see p. 319, ante). 


But we need not dilate on this Chapter of the episode 
inasmuch as the Legislature, having found 
en ee ee with dismay, that its imtention, m@ adopt- 
ing the phraseology of the Government of 
India Act, 1935, had been frustrated by the interpretation gwen 
by the Supreme Court, sought to repel that interpretation by 
amending Art. 31 (2) of the Constitution, to make their origi- 
nal intention clear beyond the reach of any speculation. By the 
Constitution (Fourth Amendment ) Act, 1955 5, thus, the foflowing 
words were added to Art. 31 (2): 

“and mo such law shall be called in question in any court on the ground that 

the compensation provided by that law is inadequate.” 


One should have thought that the controversy as to judicial 
review of the adequacy ot compensation provided by a law of 
compulsory acquisition would come to an end with this amend- 
ment. int Fa} 


In this context, ıt would be interesting to see how the 1955 
amendment was interpreted by a foreign jurist, Justice Douglas 
of the American Supreme Court a — 
“The new clauses have not yet been authoritatively construed. .. ... The 
question of reasonableness of the compensation, however, is no longer @ justiciable 
one, the courts being confined to determining whether the formula for compensation 
provided by the Legislature has been met...... Whatever the cause, the 1955 
amendment casts a shadow over every factory, plant, or other individual entem- 
prise in India. The Legislature may now appropriate it at any price it destres, E 
substantial or nominal... ... The result can be just compensation or confiscation 
— dependent wholly on the mood of Parliament” 2a ~i 


Our Supreme Court did not, however, so readily bjt its = 
guardianship of the right of private property. Apart from the 
original intent of the makers of the Constitution, the Court — = 
failed to follow that intent even as affirmed by the subs eae 
amendments***> to the Constitution which showed hona anx: qe = 
the national leaders were to implement their plans oni awe 
reform. Even while the Constitution was being fra 
for abolition of Zemindaries were i 










ceeded in the Patna High Court, on the ground 0 Ae tran 
tion of Arts. 14, 19 pary 31 of the Constitution.’**¢ Parl 
-circumvented this decision and precluded furt 
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titution by the First Amendment Act, of 1951, within one and 

a half year of the commencement of the Constitution. The < 
immunity offered by these new provisions was so complete that 

a law falling within their fold would be immune from a chal- — | 
lenge of unconstitutionality not only on the ground of inade- 
quacy of compensation but even on the ground of “fraud on the 
Constitution’, where the law was patently confiscatory, having 
provided for no compensation at all.'** 


Of course, all legislation relating to acquisition or requisi- 
tion could not be covered by Arts. 31A-B 
and that gave an opportunity to the 
Supreme Court, in December, 1953, to open the doors to judi- 
cial review on the ground of adequacy of compensation, in Bela 
Baneryee’s case.*** ‘This was a case relating to the West Bengal 
Land Development and Planning Act, 1948, which provided for 
the acquisition and development of land for the settlement of 
immigrants from East Bengal. It was a law passed within 18 
months before commencement of the Constitution, and was_ 
sought to be enforced after such commencement. Patently, it 
was not a law for acquisition of ‘estates’ and it had not yet been 
included in the Ninth Schedule; the excepting provision in 
cl. (6) of Art. 31 had also not been resorted to in order to take 
this law out of the mischief of cl. (2) of Art. 31. The Court 
held that this Act violated Art. 31 (2) because it did not provide 
for ‘compensation’ since what was provided for by this Act for 
payment to the expropriated owner was not the market value of 
the land on the date of the acquisition but the value of the land 
as it existed on an antecedent and arbitrary date,’** many years 
prior to the date of acquisition, so that the owner was not paid .- 
“a just equivalent of what the owner has been deprived „of — 
which was the Dictionary meaning of the word Sompee as. $ 
even without the adjective ‘just’ or the like. 


It was to supersede the effect of this mterpretation “of thie 
Supreme Court in Bela Banerjee’s case, *' inter alia, that the ~— 
Constitution Fourth Amendment Act was passed in 1955. -The 
words at the end of Art. 31(2), barring jurisdiction of the courts — 
to question the adequacy of compensation were added at the © 
instance of the Joint Select Committee of Parliament pees > 
reported on the Bill: 

een although in all cases falling within the proposed clause (2) of inti 
compensation should be provided, the quantum of compensation should meant 

to be determined by the legislature, and it should not be open to the courts to go — 


into the question whether the compensation provided in the law is S = 
not. . 3 


Bela Banerjee’s Case. 






The a of the idhaa of these words was more- 5 a E | 
. rately explained by the Home Minister, while mov ng the Bill.**° 
It was not within the means of the State, —— : 
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out its agrarian policy on payment of the ‘full value of the 
interests of the intermediaries’, and the text of Art. 31(2) was 
sought to be amended to make that clear. It was the Home 
Minister's thesis that the interpretation given by the Court to 
the provision was contrary to the intention of the framers of the 
Constitution (see p. 322, ante) which left no room for judicial 
intervention on the question of quantum of compensation’: à 
“So it was thought from the outset that Parliament alone could have all the 

mecessary material and data for determining the compensation in such cases. 
Large projects meant for the uplift of the community in general® in the fulfilment e 

of the objectives which form part of the process of reconstruction of the new order 

in the country cannot come within the limited purview of courts and tribufials. 

That was the intention, but the language did not fully convey the intentions 

that were behind it. The courts were in the circumstances unable to carry out 

the intentions of the authors. It became necessary therefore to amend the 
lamguage so that the courts might be relieved of the embarrassing necessity of 


having to interpret the clause in a manner which did not quite conform to the 
wishes, intentions or objects of the authors of the Constitution’. 


In order to appreciate the significance of the words added 
at the end of Art. 31(2), it is necessary to refer to the tollowing 
observation in Bela Banerjee’s case, which constitute the ratio 
decidendi of that case’: 

“Within the basic limits of this basic requirement of full indemnification of 
the expropriated owner, the Constitution allows free play to the legislative 
Judgment as to what principles should guide the determination of the amount 
payable. Whether such principles take into account all the elements which make 
up the true value of the property appropriated and exclude matters which are to 
be neglected, is a justiciable issue to be adjudicated by the court.” 


It was to override this observation that the Fourth Amend- 
ment precluded a challenge to the constitutionality of a law of 
acquisition “on the ground that the compensation provided by 
that law is not adequate”. To all intents and purposes, the 
question whether the impugned law has taken into account “all” 
the elements which make up the true value of the property appro- 
priated™ is a question as to the adequacy of the compensation 
which should not have been questioned by the Court in cases 


~~ subsequent to the amendment of 1955. But the Supreme Court 
has struggled hard over the years to keep that question justiciable, 


— of 






xtwithstanding the amendment of 1955, and the ups and downs 
ithe history of this struggle make interesting reading: 
=- (a) In Vajravelu’s case," a unanimous Court,'*2 speaking 
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. -the fact that Parliament used the same expressions, namely, ‘compen- 
sauion’ and ‘principles’ as were found in Article 31 before the Amendment is @ 
clear indication that it accepted the. meaning given by this Court to those 
expressions in Mrs. Bela Banerjee’s case**' It follows that a Legislature in „ 
making the law of acquisition or requisition shail provide for @ just equivalent 
of what the owner has been deprived of or specify the principles for the purpose 
of ascertaining the ‘just equivalent’ of what the owner has been deprived of.” 


. It is to be noted that it was one thing to say that the Court 
could interfere where the Legislature committed ‘a fraud on (its) 
power and provided a compensation which was ‘illusory or = 
prescribed principles which ‘are irrelevant to the value of the 
property at or about the time of its acquisition’ and another thing 

to say that the Legislature had in all cases to provide for a ‘just 
equivalent’ and that the Court could intervene wherever the 
compensation provided for was not a ‘just equivalent’. = 


In doing justice to the word ‘compensation’, the Court failed 
to notice the constitutional amendment which said that ‘adequacy’ 
of compensation was no longer justiciable. Under any canon of 
interpretation, the two things had to be read together.**% 


(b) What was meant by Subba Rao J., Vajravelu’s case 

; was soon demonstrated by himself, presid- 

Meta Coren india v: ing over a Division Bench in the case of 
Union of India v. Metal Corpn. of India2*° 

In this case, it was laid down that to provide for the ‘written _ 

down’ value of a machinery (as it was understood under the. 

Income-tax Act) was not a compliance with Art. 31(2) because 

it did not represent the ‘just equivalent’ of the machinery, which 

meant ‘the price at or about the time of its acquisition’. i ags 


The decision in the Metal Corporation case™™? was obviously 
an interference on the ground that the compensation awarded = — 
was not the full market value. It was not a case of ‘no compensa-= __ 
tion’; the impugned law had provided for payment, inter alia, 
of the ‘written down value as understood in the ee 
in the case of ‘used machinery’. In the opinion of the | 
the standard set in the Income-tax law could not be adopted as 







assuming that the principle was ‘irrelevant’, that irrele vancy was _ 
in respect of determining the ‘full monetary equivalent’, but. T 
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: “The mere fact that in regard to some parts of the undertaking the principles 


provide for compensation does not affect the real question, for machinery is the 
major part of the undertaking and as the entire undertaking is acquired as a unit 

le the constitutional validity of clause (b) ...... affects the fotality of the com- 
pensation payable for the entire undertaking. ......” 


When the operation of a principle affects ‘the totality of 

compensation’ payable for the property, is it not a question 

. relating to the adequacy of compensation within the scope of tHe 
- Fourth Amendment of Art. 31(2)? 


(c) But only two years later, in Shantilal’s case a unani- 

; mous Court, of which Hidayatullah, CJ., — 

Shei Carat v. who was a party to the decision in Vajra- 
velws case, *S—was a member, came to the 

conclusion™*! that both the Metal Corporation case**® and the 
observations in Vajravelu’s case‘**® upon which it was based, were 
wrong. The law, the Court now explained, was different after 


the Fourth Amendment of the Constitution from what it was 
before it. 


The effects of the 1955 Amendment, as explained by Shah ~ 


J., with whom Hidayatullah J., concurred, may be summarised 
as follows— 


(i) The quantum of compensation, if fixed by the Legisla- 
ture, is not liable to be canvassed before a Court on the ground =~ 


that it is not a ‘just equivalent’, but it can be challenged only if it 
is ‘illusory’ or arbitrary.*** 


[In Shantilal’s case, Shah J., did not, of course, explain at 
r what point the quantum of compensation offered might be said 
to be illusory. But, from the previous decisions, it might be said 
that it would be illusory only when it amounts to ‘nothing’, "S 


hd 


__e.g., where one rupee was offered for the acquisition of a zemin- ~ 
dary land.***] 


(ii) Where the Legislature does not itself fix the compensa- 
tion but specifies the principles for determining the compensation 
payable, the “principles may be challenged on the ground that 
they are irrelevant to the determination of compensation, but not 

- on the plea that what is awarded as a result of the application of 
f gor principles is not just or fair compensation”. 5? In other 


v4 


words, a principle for determining compensation (inthe ordinarv 
sense), such as the ‘written down value’ for used machinery, "5 
cannot be challenged as an irrelevant principle on the ground — 
that it would not offer to the deprived owner a ‘just equivalent” _ 






for his property: | > 3 a 
“Whatever may have been the meaning of the expression ‘compensation’ — 





hens so under the “unamended article 31(2), ......when the Pai 
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or determined by the application of the principles specified as compensation 
does not award to the owner a just equivalent of what he is deprived” .15° 


[On this point also, Shah J., did not elaborate, affirmatively, “= 
when a principle for determining compensation, provided by the = 
Legislature, could be said to be ‘irrelevant’. His I .ordship merely 
observed that a principle could not be said to be irrelevant merely 
because it would not provide for ‘just compensation’ or a money 
equivalent of the property taken. 


- In State of Bihar v. Kameshwar,’** Mahajan J. observed -~ 
that a Legislature would be failing in its duty to lay down the ~ 
principles for determining compensation where the principle laid 
down by it would result in the payment of mo compensation, in 

ž fact, for, 


“No principles are required to be stated for non-payment of compensation- 


A simple statement that no compensation will be paid is quite enough to attain " 
that object.” 


It would not be illegitimate to hold that in Shantilal’s case 
Shah J., meant by ‘irrelevant’ principle, a principle, the working 
out of which would result in confiscation or non-payment of 
compensation,—something similar to the situation indicated by 
the word “illusory’, referred to earlier, because, instead of advert- 
ing to the Dictionary meaning of ‘compensation’, which had been 
- relied upon by the Supreme Court since the case of Bela 
Baneryee,*** Shah J., relied upon the meaning which is imputed < 
to the word ‘compensation’ in ‘ordinary parlance’, in these 







words’*3— 
“The expression ‘compensation’ is not defined in the Constitution... ... ae. | 
which provides for making satisfaction to an expropriated owner by allo nN 
of other property may be deemed to be a law providing for compensation. j R 
ordinary parlance the expression ‘compensation’ means anything given to make- 
= things equivalent; a thing given to make amends for loss, recompense, remunera- = 
tion or pay; it need not therefore necessarily be in terms of money. The 
7 phraseology of the Constitution also indicates that compensation need not neces- ; 
— sarily be in terms of money, because it expressly provides that the law a eae = 
specify the principles on which, and the manner in which, compensation is to b > wA 
determined and ‘given’. If it were to be in terms of money alone, the e ssion o 
‘pay’ would have been more appropriate m 158 oe eos ie ae 
2 It is not necessary, in the present context, whether it wae = 


wise on the part of the Court to depart from the I Prony s : 
meaning of the word bees gts 4 in the pee of a defi n 
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Thus, after a struggle for two decades, the law, as intended 
by the framers of the Constitution in 1949 and as reiterated by 
amendment in 1955, came to be acknowledged by the Courts. In 


the context of the decision in Shantilaľ s case™ it is difficult to 


resist the temptation of reproducing the interpretation that rt 
given to Art. 31 (2) of the Constitution, on the instant point, 1 
the year in 1950, in the very First Edition of my Commentary_on 
the Constitution of India: 


.. -both the United States and Australian Constitutions provide for pay- 
ment of just compensation and there it has been held that the determination 
of the ‘just’ compensation is a matter for the Courts, and not for the Legislature 
or the Executive. 

But the present clause of our Constitution as well as s. 299(2) of the 
Government of India Act, 1935, upon which the present clause is modelled, do not 
require that the amount of compensation must be judicially found to be fair 
or just. It only requires that the law which provides for the acquisition must— 

G) either fix the amount of compensation itself, or 
Gi) specify the principles on which the compensation is to be determined. 

In other words, the standard according to which the compensation is to be 
determined must be a known standard, but it is not justiciable. In short, our 
Constitution gives final authority to our Legislature in the matter of making 
compensation for acquisition, subject only to the scrutiny of the Courts in cases 
of fraud on the Constitution. e.g., where the provision for compensation was 
merely a cloak for confiscatory legislation.” 


(d) The equilibrium reached by the Shantilal’®’ decision 
was, however, shortlived since the very next 


~~ yg E Unn j year, the whole thing was made topsy- 


4 turvy again, and perhaps a little more 


confusing than before, by the 10: 1 Full Bench decision in the 
Bank Nationalisation case°° which has been referred to earlier 
(p. 240, ante), in another context. 


_ ‘The most peculiar feature of the majority decision per Shah 
J.. in the Bank Nationalisation case’® is that it did not overrule 
Shah, J.’s own decision in Shantilal’s case**® though the conclu- 
sions arrived at in the former were contrary to that in the latter. 
The majority held that the provisions for payment of compensa- 
tion in the Banking Companies (Acquisition & Transfer of 
Undertakings) Ordinance and Act of 1969 were violative of 


Art. 31(2) because these provisions do not give to a Bank whose 


_ undertaking was to be acquired by the impugned law “a true -/ 


recompense to the bank for the loss of its undertaking’’.*°° T ad 
requirement of Art. 31(2), even after the Fourth aiet D ty 


was, according to the majority, to determine compensation, - 

he equivalent in terms of money of the property compu sori ly 

uired”™®! according to “relevant principles’’,?® which p 
“must be anionini to the arren of. comp Der s; at 
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In the opinion of the majority, the impugned Bank Nationa- 
lisation law failed to comply with the foregoing requirements of 
Art. 31(2) on the following points, inter alia— 

(1) Instead of valuing the undertaking of the bank as a 
unit, the impugned Act determined compensation according to 
the value of some of the components. According to the majority, 
the property to be acquired must, under Art. 31(2), be valued 
as a unit and the “aggregate of the value of components is not 
necessarily the value of the entirety of a unit of property acquired, 
specially when the property is a going concern, with an organized 
busurftss’’.*°* 

(11) The value of the goodwill of the undertaking and the 
value of the unexpired period of its leasehold interest were not 
included in the determination of the compensation.'® 


(iii) In determining the value of lands and buildings an 
irrelevant principle had been adopted. Instead of providing for 
payment of the market value of the premises as a vacant premises, 
the Act provided for payment of a lower sum of ‘ascertained 
value’ which is 12 times of the amount of the annual rent for 
which the building may reasonable be expected to be let from 
year to year, which, according to the majority, is not a principle 
relevant for the valuation of a building for purposes of Art. 
ak( 2 ya | 

(iv) While open land was to be valued according to it 
market value, in the case of a land with building thereon, the 
value was to be the capitalised hypothetical rent, without taking 
into account whether the construction on the land is fully deve- 
loped and whether the rental is economic.1™ s 


held that such exclusion only amounted to giving inadequate 


compensation and not a fraud on power. 16879 
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- “In awarding compensation if the potential © xiii leek ae ad 
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the owner has been deprived of. But such an exciusion only pertains to the 
method of ascertaining the compensatton. 


(b) The other decision was in the notable case of Sanyo 
Pal,” the relevant observations in which will be quoted hereafter. = 


Let us now take up the major issues raised by the array of 
Supreme Court decisions so tar reviewed. 


x A basic question is—what may be regarded as illusdéry 
= oan = compensation as would enable the Court to 
‘ton. -  - break through the bar in respect of “age 


: quacy of compensation’, by means qf the 
doctrine of fraud on the Constitution. The Court has drifted far 
away from the standard set by the Supreme Court in the early 
case of Aameshwar'''-* which, it is submitted, is the only sound 
standard that may be drawn from the provision in Art. 31(2): 

lt enjoins the Legislature to ‘provide tor compensation’; if the 
Legislature does not patently provide for payment of any com- 
pensation, or provides for payment of something which amounts 

to nil compensation or confiscation, there is equally a violation 

of the constitutional mandate in Art. 31(2). But where the 
Legislature professes to provide for payment of compensation, 
meat must be either nil or somewhere nearabout wil in order to be 
‘illusory’,*** or virtually to amount to non-payment of compensa- 
tion. According to the Privy Council’™* the payment of rupee one 
N cation for the acquisition of an estate would be a colour- 
“Ble use or a fraud on the power conferred by the Land Acquisi- 
tion Act to obtain title on payment of compensation for the land 
— acquired. In Vajravelu’s case,” Subba Rao, J., put it at Rs. 100|- 


— fora property worth a lakh of rupees. 


Of course, in Kameswar’s case, "° Mukherjea & Aiyar JJ, 

- took the view that payment to the zemindar of 50% of the arrears =~ 
of rent which would vest in the State amounted to a confiscation — 
of a moiety of the arrears of rent by the State. But it is the 
opinion of Das, J., which distinguishes ‘illusory’ co 
-from ‘inadequate’ compensation; we should, therefore, rely more 

~ on Das, J.,’s observations inasmuch as, after the Fourth 3 
ment, the Court’s power to intervene on the ground of fraud o 
powers must be read as circumscribed by the bar as to “mae 
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Even if it be imadequate, the grievance will be, not that no principle has been > 
laid down in the Act. ....., but that the principle so laid down does noj produce 
adequate compensation. __... "178 


Fience, where the Legislature provides for the payment of 
some? compensation but that is less than the full equivalent, it 
cannot be challenged at least after the 1955 amendment, because 
iy that case it would raise a question as to inadequacy of the. 
compensation. re 


It is true, however, that even after the Fourth Amendment, — 

he _ the Legislature has to specify the ‘principles’ — 
lccmeumeline for determination of the compensation 
where it does not itself fix the quantum of 
compensation payable. Of course, if the Legislature does neither 
hx the quantum nor specify any principles at all, there would 
be a patent contravention of Art. 31(2). But supposing it lays 
down some principle, the Court can still interfere on the ground 
of a fraud on the Constitution only if the application of such 


principle results in confiscation, as distinguished from mere 
inadequate compensation. 


The decisions prior to the 1955 Amendment of the Constitu- 
tion were founded on the assumption that the principle must be 
such as resulted in ‘just compensation’, which means the same 
thing as ‘adequate’ compensation. This was the basis of the.vi w 
taken in Bela Banerjee’s case," as has been already point Gt. TA 

In the West Ramnad case, ™ Gajendragadkar, J., said— - 

pE Art. 31(2) required that such principles must ensure that what : a 
determined as payable must be ‘compensation’, that is, a just equivalent of Re 
the owner has been deprived of.” aay 
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In Jeeyeebhoy’s case," it was stated by Subba Rao, J.— 

i eae (1) The expression ‘compensation’ in Art. 31(2) of the Constitution 
meant just equivalent of what the owner has been deprived of; (2) The principles Esa 
laid down by the Legislature shall be only for the determination of the compen- __ 
sation so defined; (3) Whether the principles have taken into account the rele nan ene 
elernents to ascertain the true value of the property acquired is a j ra 
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In Union of India v. Kamlabai,** which related to a pre-1955 


statute, this was made clearer in the j - 
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tion'®*4; it can only interfere if the operation of the principle 
results in confiscation, either in fact or in substance. To hold this 
would be no judicial connivance with the arbitrary conduct of an 
over-zealous Legislature or to encourage the payment of any 
amount, regardless of the loss of the expropriated owner, but only 
to abide by the Constitution which now makes it clear that the 
Court cannot interfere, on any ground whatever, if the resulting 
~ compensation to the owner is merely inadequate or less than the 
full equivalent, as distinguished from virtual confiscation. In 
-other words, the question of quantum of compensation, short 6f 
confiscation, has now become a political question which the people 
must agitate through the ballot box. The Court is powerless, 
however strong the feelings of the Judges at the inequity 
of the impugned law may be, because of the bar of jurisdiction 
imposed by the 1955 amendment. Whatever might be the mean- 
ing of the word ‘compensation’ as such, so far as the courts are 
concerned, that meaning is now controlled by the rider at the 
end of Art. 31(2), inserted in 1955. 
It would seem from a close perusal of the Bank Nationalisa- 
tion judgment that the only credit the majority was prepared 
-~ “to attribute to the 1955 amendment was to allow the Legislature 
“a choice amongst different principles of valuation where the 
recognised methods in this behalf were more than one: 

a “If several principles are appropriate and one is selected for determination 
of the value of the property to be acquired, selection of that principle to the 
exclusion of other principles is not open to challenge, for the selection must be 
left to the wisdom of the Parliament’’.*%% 


In making this observation, Shah, J., was, in fact, reiterating 
the observation of Subba Rao, J., in the Vajravelu case,*** which 
were more elaborate: 


Bey 


. esults. The adoption of one principle may give a higher value and the adoption ©- i 
aa of another principle may give a lesser value. But nonetheless they are principles p 
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cannot obviously say | that the law should have adopted one principle and not ae . 
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for effecting confiscation. On the other hand, it is not correct 
to assume that the only principle for assessing compensatjon for 
land are the principles embodied in the Land Acquisition Act of 
1894, as has been assumed by the Supreme Court in several ~- 
cases." Here also the distinction between confiscation, inade- 
quate compensation and ‘just’ compensation or the full monetary 
eguivalent must be kept in mind. On this point, the observation 
of Das, J., in Kameshwar s case,‘** which I have quoted earlier, e 
is unanswerable: A provision for the payment of a moiety of 
the arrears of rent due to the acquired estate cannot be said to be 
‘a psinciple for confiscation’ or ‘no principle for compensation’, 
for, it leads to the payment of ‘inadequate compensation’ as dis- 
tinguished from ‘nothing’.'** No such distinction appears to have 
been made by Mukherjea, J., in Kameshwar s case,’** but in the 
unanimous judgment in Gajapati Narayan’s case,” this distinc- 
tion was made by Mukherjea, J., in illuminating words, in reject- 
ing the contention that the omission to take account of the 
potential value of land, in a scheme for compensation on the 
basis of net income of the estate, involves a principle for payment 
of ‘no compensation’, contravening Art. 31(2): 
“One result of the adoption of this principle, undoubtedly is, that no com- 

pens@tion is allowed in respect of potential values of properties; and those parts 

of an estate which do not fetch any income have practically been ignored. There 

is no doubt that the Act does not give anything like a fair or market price of 

the properties acquired and the appellants may be right in their contention that 

the compensation allowed is inadequate and improper; but that does not affect 

the constitutionality of the provisions’”.*7° 


It is unfortunate that, even after the 1955 amendment, a 
wide observation was made in the Bank Nationalisation Case*™* 
to the effect that Art. 31(2) required the payment to the expro- 
priated owner of land the equivalent of his property, including. 
its ‘potentialities’, as under the Land Acquisition Act,—without 
noticing the foregoing observation of Mukherjea, J., in the 
unanimous de@ision in Gajapati Narayan’s case.” It seems that 
Shah, J., in the Bank Nationalisation case, 188 was influenced on 
this point by the observation of the Privy Council under the 
Land Acquisition Act"? that the land is to be valued “also by 
reference to the uses to which it is capable of being put in the 
future”. That pronouncement was, however, made at a times- 
when there was no Fourth Amendment of the ‘onstitution and 
no bar to judicial review of inadequacy of compensatic ion. fe: 
a pity that Shah, J., in the Bank Nationalisation c 
advert even to Se dhat parna e 
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of ascertaining the compensation. One of the elements that should properly be 
taken into account in fixing the compensation is omitted: tt results in the inade- 
quacy of the compensation, but that in itself does not constitute fraud on 
power. ..... = 190 s 


The majority view in the Bank Nationalisation case** is that 
even though the Legislature lays down a principle for the deter- 
mination of compensation, it would constitute a fraud on Art. 
31(2), if such principle is not relevant to the property in questioh 
in fetching the owner the full monetary equivalent of the pro- 
perty. But the majority decision sadly overlooked the fact that 
even before the 1955 amendment eminent Benches of the Court 
had laid down that there could not be any ‘fraud on the Constitu- 
tion’ where the Legislature had adopted a ‘principle’ of vaulation 
even though the operation of that principle did not bring to the 
owner the full equivalent of his property. The observations in 
Gajapati Narayan’s case"? have already been cited. Let us now 
turn to the judgment of Mahajan J. (with which Shastri, C.J. 
Mukherjea & Aiyar, JJ., concurred) in Suryapal’s case. In 
that case, an estate had been valued, for purposes of compensa- 
tion, on the footing of its net income as a result of which large 
tracts which were waste for the time being but had fotential 
culturable value would vest in the State without payment of any 
compensation at all. And yet the Court held that the principle 
adopted by the Legislature, being a principle for determination 
of compensation, there was no question of any colourable use 
of the legislative power, even though operation of the principle 
might lead to inadequate compensation, as distinguished from 
‘non-payment’ of compensation: 

“It is true that the principles of payment of compensation stated in the | 

Act do not give anything like an equivalent or quid pro quo for the property — 


acquired... ... Culturable waste which forms twenty per cent of the entire area — 
of the estate, trees, several lakhs in number, water channels and irrigation works 


etc., are being acquired along with the cultivated lands and income-fetchin S 


ry 







— 
properties without any separate provision for payment of compensation. But -5 


from these facts the conclusion cannot be drawn that the provisions as to com pen- 





sation in the Act are illusory. sS ee per = 
In none of these cases could it be said that the provisions of the imp 1g Er = 










Act would result in non-payment of compensation. ..... it cannot be one i 
payment of compensation is provided for on the basis of the net income 0 
whole estate, that the legislation is of a confiscatory character... ..-.Propertie 


Dan 
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comprised in an estate may be income-fetching and non-income fetchin g, i 


value of these to the owner in the market may well be on thes basis- of income 
a and if the Act has laid down the principle of payment of compensatic on on _ the : 
foot of net income, it cannot be said that the lenin Hn is outside t he ambit 
entry 42 of List III”.292 aikai Sr 
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That irrelevaficy, according to the majority judgment, was that, 


instead of the market value of a building, the Act provided that 
the capitalised hypothetical rent of the building for 12 years 
should be the basis of valuation for determining compensation. 
The Court did not say that capitalisation of hypothetical rent is ‘no 
principle’ for valuation of a property, but that its operation might 
lead to a ‘misleading result’ if the property was not fully develop- 
ed or the rental was not the commercially economical rental.*** i 
The Court did not enter into evidence to find whether the build- 
inẹęs which fell under the impugned Act were in undeveloped 
areaseor whether the hypothetical rent in the prevailing condi- 
trons would represent uneconomical rent, but rested its judgment 
on matters within the supposed cognisance of the Court.” A 
close reading of the relevant observations in this behalf will show 
that the Court disapproved of the capitalisation principle because, 
in the given case, it would not lead to the payment of ‘compensa- 
tion’ in the Bela Banerjee™* sense of ‘full equivalent’ : 
“This provision, in our judgment, does not lay down a relevant principle © 

of valuation of buildings. In the first place, making a provision for payment of 

capitalised annual rental at twelve times the amount of rent cannot reasonably 

be regarded as payment of compensation having regard to the conditions prevailing 

in the money market. Capitalisation of annual rental which is generally based ~~ 

on controlled rent under some State Acts at rates pegged down to the rates — 

prevailing in 1940 and on the footing that investment in buildings yields 844% 

return furnishes a wholly misleading result which cannot be called compens@tion. 

Value of immovable property has spiralled during the last few years and the — 


rental which is mostly controlled'%a does not bear any reasonable relation to 
the economic return from property” 1% 


It is clear from the foregoing observation that capitalisation 
of the annual rental is a recognised principle for valuation of 
property.’°° That should have exhausted the bounds of judicial 
review after the 1955 amendment even though under certain 
conditions the application of that principle might not yield to the 
expropriated owner the full economic return from his property. 
The fallacy of the maiority judgment, with respect. is at the — Ja 
root, namely in the assumption that a principle could be held — - 
to be an ‘irrelevent principle’ merelv because it would not 
to the owner the full ennivalent of his property. I have shc vn 
that even before the 1955 amendment there was no doubt o 
this point: but if there were any, it has unquestionablv been 
removed by that amendment of the Constitution, by harrine th mE 
jurisdiction of the Court to interfere on AoE ee re ft F n 
equivalent has not been paid. “ais 
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tution, leading to payment of ‘no compensation’. If it is merely 
said that it leads to non-payment of ‘just compensation’ im the 
shape of the market value on the date of acquisition according 
to the standard laid down in the Land Acquisition Act, obviously 
it raises a question of inadequacy of compensation and it can 
hardly be said that such legislation is confiscatory. That it leads 
to merely inadequate compensation, i.e., compensation less than 
the market value on the date of acquisition would be evident 
from the following observations in Namastvaya’s case” (per 
Shah, J., as he then was )— 


“If the owner is by a constitutional guarantee [ Art. 31(2), as it stocd before 
the Fourth Amendment] protected against appropriation of his property other- 
wise than for a just monetary equivalent, it would be impossible to hold that 
a law which authorises acquisition of land not for its true value, but for value 
frozen on some date anterior to the acquisition, on the assumption that afl 
appreciation in its value since that date is attributable to purposes for which the 
State may use the land at some future date, must be regarded as infringing the 
fundamental right...... 

The right which is guaranteed is undoubtedly the right to a just indemnifica- 
tion for loss, and appreciation in the market value of the land because of the 
proposed acquisition may in assessing the compens@tion be ignored” 19° 


It is clear that the deprivation of the owner by a legislation 
of this sort is only of one of the “‘elements”” which go to constitute 
a full or just equivalent of the expropriated property. It is thus 
a question of inadequacy of the compensation payable,**** which 
question was taken away from judicial review by the Fourth 
Amendment of 1955. The mere fact that the word ‘compensa- 
tion’ was retained bv the Fourth Amendment did not justify the 
conclusion, as in Vajravelu’s case.” that the law. after the 
Amendment, was just the same as before it, unless the words 
added at the end of the Fourth Amendment were to be thrown 
to the winds. S 
| The reconciliation or harmonisation that Subba Rao, C.J., | 
Ih to make in the Metal Corporation case*™ as between the r 
requirement to pay compensation in Art. 31(2) and the post- : 
mendment bar to question ‘the adeauacv of compensation’ would 
i Ja nothing, as a ae analysis will show. His oe 
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the time of its acquisition’.*** If, therefore, the law of acquisi- 
tion either provides tor payment of the price ór iuu Market vaiue 
of the property or lays Gown principics relevant ior tne dcter- 
mination ot such value, no case wouid possibiy be leit itor such 
law resulting im the payment of ‘inadequate compensation’, SO 
that, according to such interpretation, there wouid be no sphere 
at ail tor application of the exciusion of the Court's jurisdiction 
on the ground ot inadequacy of consideration, and the fourth 
Amendment would be rendered nugatory. 


It is to be remembered in this context that in Bela Banerjee’s 
case"** the Court proceeded not on the footing that valuation 
according to an antecedent date was a ‘fraud’ on Art. 31(2) but 
because ıt did not result in the payment of ‘compensation’ which, 
according to the Court, meant ‘just compensation’. it was in 
Vajraveiws case that Subba Kao, J., asserted that vaiuation 
according to an antecedent date was a principle irrelevant to the 
determination of ‘compensation’. Assuming that it was ‘irre- 
levent’, the question could no longer be raised after the Fourth 
Amendment if the application of that irrelevant principle merely 
resulted in a reduction of the quantum of compensation as it 
would have been on the footing of market value at the date of 
acquisition, 

It is true, of course, that the Fourth Amendment, by pre- 
cluding judicial review of ‘adequacy of compensation’ has not 
silenced the juristic doctrine of ‘fraud on powers’, we so that if 
the impugned law results in the payment of ‘no compensation’ 
as distinguished from ‘inadequate compensation’, the Court can 
still interfere on the ground of a fraud on Art. 31(2). Subba 
Rao, J., in Vajravelws case™ was of the opinion that the 
of an antecedent date for determination of the value of the pro- 
perty was a case of ‘fraud on powers’: 
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the Court had the power to interfere on the ground that the 
Legislature had not paid the full market value or the full mone- 
tary equivalent ot the property acquired.*"* ‘Lhis assumption was 
wrong because though the word ‘compensation’ was retained by 
the fourth Amenament, the Court's power was now to be cir- 
cumscribed by the newly added words at the end of Art. 31(2). 


At any rate, in a case of antecedent valuation, the Court 
cannot, aiter the 1955 amendment, strike down the law without 
taking evidence to establish that the application of the principle 
of valuation with reference to a date antecedent to the depriva- 
tion of the owner has resulted in confiscation or ‘no compensa- 
tion’, for, since the earliest decisions, it has been acknowledged 
that there may be circumstances where such valuation may not 
be unjustified or arbitrary. Thus, even in Bela Banerjee s case,” 
Shastri, C.J., observed— 

“The fixing of an anterior date for the ascertainment of value may not, in 
certain circumstances, be a violation of the constitutional requirement as, for 
instance, when the proposed scheme of acquisition becomes known before it is 
launched and prices rise sharply in anticipation of the benefits to be deprive 
under it, but the fixing of an anterior date, which might have no relation to the 


value of the land when it is acquired, may be, many years later, cannot but be 
regarded as arbitrary’’.2°? 


But the arbitrariness which is referred to in the concluding 
portion of the foregoing passage consisted of the fact that the 
owner was going to be deprived of the full equivalent of his 
property. In the Namasivyaya case,” it was indeed contended 
that the provision relating to antecedent valuation could not be 
struck down without further inquiry. But this contention was 
turned down with the observation that such a provision prima 
facie violated the guarantee of full indemnification at the date 
of deprivation, under Art. 31(2). Nasmasivaya’s case,2°* how- 
ever, related to a pre-1955 Act. The anomaly of the V ajravelu 
_ decision,*** as stated above, was that though the im- 
-= pugned Act therein was a post-1955 Act, the Court held that 
the amendment had effected no change in this respect. Se 
- the -Court held that the owner was:still entitled to the full mone- 
say equivalent of his property, it was needless to enter into z a rä a 
 _ inquiry whether the operakon of the parile had resulted i in no a x 
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text of the Constitution be, the owner must get full compensation 
for his property. Any such a priori assumption—rendering 
nugatory the text of the Constitution for the time being,—laun- 
ches the Judges from the realm of judicial review into that of 
politics, as has been stated earlier (p. 306, ante).°°° 
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valuation according to a controlled or ceiling price would always lead to an 
unjust compensation. It has been established both in the U.S.A. and in 
India, that in a time of speculative prices and profiteering, payment accord- 
ing to the ceiling price fixed by the Government would not be unjust to the 
expropriated individual; on the other hand, payment according to the market 

P price, in such a situation would result in ‘manifest injustice’ to the public [U. S. 
v. Commodities Trading Corpn., (1950) 339 U.S. 121 (130); Union of India 
v. Bhanmal, AI.R. 1900 S.C. 475 (478, 481); Basu, Commentary, 5th Ed., 
Vol. 2, 228. 

195. See also rA a v. Sp. Dy. Coilector, A.I-R. 1965 S.C. 1017 (1024, para. 15); = 
Mahajan, J. in State of Bihar v. Kameswar, (1952) S.C.R. 889 (950). [For 
capitalisation of the annual profit of an undertaking as the basis of compen- 

< sation, see the West Ramnad case, A.I.R. 1962 SX. 1753 (1764)]. | 

195. State of Madras v. Namasivaya, A. 1965 S.C. 190 (193, para. 4). / 

This observation and a similar observation in the Metal Corporation case 

[A.IR. 1967 S.C. 637 (para. 9)] recall the words of Shastri, C.J., in Bela 

Banerjee’s case (1954) S.R. 433 (563). If the same situation prevails after 
Amendment, the Court would not be giving any effect to the 


Para. 7 AI R. 1967 S.C. 637 > 

7 of A.I. : f 

Cf. Shah, J., in State of Gujarata v: Shantilal, (1969) 1 SC.C. 509 (529, — 
para. 47). ee 
Fara. lo of ALR. 1965 S.C. 1017. | 


Para. 5 of . 
Para. 15 of A.I-R. 1955 S.C. 1017. : 

While these pages are through the Press, Government is contemplating further 
amendment of Art. 31 (2) to make the quantum of compensation non- 
justiciable beyond any possible inroad by the Judiciary. But it may reason- 

ably be apprehended that unless the Court itself changes its views to appe aa 

ciate that its function is legal and not political, the Court may not be- r 
g appertures to intrude notwithstanding any amend=ent of Art. 31 (2). — 

jas been pointed out earlier (p. 241, ante), the Bank Nattonalication cas eg 
i itional apperture by projecting a 
Art. 31 (2). It would, therefore, not be E 
ts that the payment of a grossly in 
able restriction upon the r 
- tk z t im | é s: of fea : 
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LECTURE VII 
INTERPRETATION OF A CONSTITUTION 


In general, the object of interpretation of all written ins- 
truments is the same, namely, tc to discover the intention of the 
maker or makers “of. the instrument and the primary source 
for such discovery is the text of that instrument by means of 
which such intention was expressed." But human language 
being only an imperfect medium of expression of ideas, some 
rules of interpretation have been evolved by the courts, as a 
result of judicial experience, to be used for the purpose of dis- 
covering the meaning and intention behind the words employed 
in a written instrument. 

Though, in general, these rules are common, some modifi- 
cations had necessarily to be introduced having regard to the 
nature of the instrument itself. Thus, the rules for the inter- 
pretation of an instrument for transfer inter vivos, such as a 
gift, cannot be the same as those for an ambulatory instrument 
such as a will. Similarly, the rules for the interpretation of 
statutes, formally made by a Legislature, must, in certain 
respects, have some special features which are not applicable 
to private treaties. Even amongst statutes themselves, there are _ 
some special incidents for some statutes such as a fiscal or a 
penal statute which do not exist in the case of a statute deali 
with the civil rights of private individuals, which fact cannot 
be ignored by a court in interpreting these different kinds of 
statutes.” 

Prima facie, the written constitution of a country having ~ 
judicial review to enforce it (as will be shown more fully here- 
after) is in the nature of a statute; at the same time, it is 
a statute of a very special kind, namely, that it creates - the ver 
Legislature which makes ordinary statutes, with respect to which 
the canons of statutory interpretation have been formulated by the «> 
courts. _ The question, therefore, which arises at the outset — 
régarding the interpretation of a Constitution is, how so Se 
rules: øf statutory consrruction applicable to the inte} 
of such an organic instrument and what, if any, shou 
special rules to be introduced subject to which only the c 
rules of statutory construction may be used in this a al 

Broadly speaking, there are_ two a E 
ape in the matter of a 
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positivism prevails over the juristic philosophy which underlies - 
the constitutional document. 


This method was applied by the Judicial Committee of the 
Privy Council in interpreting the written Constitutions of some of 
the members of the old British Empire, such as Canada? or 
Australia* and is still being applied, perhaps with some change 
in attitude,* in interpreting the new Constitutions adopted by 
various members of the Commonwealth.® 


If this view be strictly applied, the Court would be hemned 
in by a number of restrictive rules, as follows— k 

(a) The Court wouid be confined to a textual interpreta- 
tion, to discover the ex ressed intention of the Legislature.” 3 

Hence, even where the language employed by the Legislature 
is defective in the sense that it fails to express the object which`its 
makers might have in undertaking that legislation, the Court 
cannot modity the language of the statute, to effectuate that 
object.“ As Lord Radcliffe put it— 


“The beliefs or assumptions of those who frame Acts of Parliament cannot 
make the law™.s 


Hence, except in the case of patent ambiguity in the mean- 
ing of the words used in the statute, the Court cannot look into 
the legislative debates or other proceedings to discover -the real 
intention of the Legislature;'® nor can it refuse to give effect 
tthe clear language of a statute even if the Court be ‘satisfied 
‘that it was wot in the contemplation of the Legislature’.™ | 

(b) Phrases and sentences used by the Legislature are to 
be construed according to the rules of grammar, and their 
literal meaning’? except where that might lead to an absurdity, 
when read with the other parts of the statute.** But, then, «e 
such absurdity must arise from “the provisions of the statute- 
itself and not such as may appear to the Court.'' Further, 
even where there is such absurdity, the Court cannot go to the 
length of ‘rewriting’ the language to impute to it ‘a meaning 
which it cannot bear.** ae: PS gare: to 
(ce) If follows from the preceding rule, that the Court _ 
cannot supply any omission o ect.in the text of the statute, - 
y e inasmuch as that would be the 
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inquiry into what might have actually been intended by the _— 
i .egislature. 


This principle is, in fact, a corollary from the English _ 
notion of the function of a Judge which was laid down by 
Francis Bacon,’® over three centuries ago,—that his office is 
to declare and not to make law (‘gus dicere’, not “jus dane’). 


———— ee . 
= Tt is summed up ix modern language by Blackburn a Rra 
these words— 


` = .the office of the judges is mot to legislate, but to declare the expressed 
„intention ai the legislature, even if that intention appears to the court injudi- 


The defects and limitations of such a strictly textual and 
literal construction, even in the non-cons- 
titutional sphere, have been noticed by 
judges and jurists in England,** and excep- 
tions have been sought to be introduced, from time to time, to 
minimise the rigours of this method of interpretation, to give a 
liberal and progressive meaning to a statute, particularly to 
-meet the exigencies of newer situations which may arise sub- 
sequent to the enactment of a statute. 


(a) The meaning of words may change according to their 
context or the situation which a legislative measure is enacted = 
to achieve., "° This object would be frustrated if the Court 
applies a fixed Dictionary meaning of a word, mechanically, 9 
any statute wherever it may have been used. In such a situa- 
tion, if the Court has to find out the intention of the Legislature, = 
-the Court may have to read all the provisions of a statute to and mee 
out the meaning of a word, and may have to give it a colouring jg 
which, literally, may not be so obviously impelling. . — eee = 


(b) Once it is conceded -that the intention of the Legis- _ 
lature has to be gathered not only from the provisions of tl ee 
statute itself, but also from the objects of the legislation,?° | tH 
Court may have to make an inquiry behind the text of. a: 


But the doctrine of literal construction would rohi it ae 
reference to the proceedings in the Legislature?’ or ea -arlier ad 
proceedings” for the purpose. of intenni the statute, | 
the ground that we Antes 

“The” beliefs or assumptions of eee vee frame Acts of Pa 

make iw .? oe z E 
The logic of such exc u 
orid mmn some cases w 7 


Defects of literal inter- 
pretation. 
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-B. The other mode of approach is to recognise the Cons- 


Ce 


ge hs titution as an organic instrument,™* apart 
~~ „Interpretation of Cons- from and superior*> to the ordinary 
z titution as organic ins- å e aes 

trument. statutes enacted by the Legislature, which, 


therefore, would require the application of 
some considerations apart from or in addition to those applic- 
able to the interpretation of an ordinary statute.” a 


That peculiarity springs from. the very nature of a cons- 
titutional instrument, namely, that it is an instrument for the 
government of the people and deals with the relation between 
the individual and the State and the units of government tħem- 
selves, as distinguished from the relation between the indivi- 
duals inter se, which is, in the main, the subject-matter of 
ordinary legislation. When Chief Justice Marshall said™ that 

ata Sk oh We must never forget that it is a Constitution we are expounding”, 


he was not uttering something peculiar to the American 
e e a SA SA el Constitution. This is a proposition which 
lary statute. tollows from the very nature of a written 
Constitution, namely, that— 

(1) “It is a mechanism under which laws are to be made 
and not a mere Act which declares what the law is.to be” ;75- 

(ii) It is an instrument intended for ensuring “peace, order 
and good government’’*®. on which “the welfare of a nation 
essentially depends”.** 

(iii) It is a ‘living and organic thing," and “is intended 
o endure for ages to come, and consequently, to be adapted to- 
the various crises of human affairs”.” 


It was intended to regulate future relations between the 
members of the body politic “not only with regard to the 
existing’ circumstances, but also with regard to such changed ~ 
conditions. as the progress of events might bring about”.*? 
Bredtiuch as the Constitution may have to be applied to states 
of facts and circumstances which did not exist and, sometimes, 

“ could not have even be thought of** when the Constitution had 
i tee eee the meaning of words used by the Constitution 
peace = “can often only be appreciated when considered, as the years go on, im 
sa relation to the vicissitudes of fact which from time to time emerge. It is not 
| that the meaning of he words changes, a ee 
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2 into execution, would partake of the prolixity a legal code, and could scarcely 
be embraced by the human mind. It would,.probably, never be understood by w 
the public. Its nature, therefore, requires, that only its great outlines should be 
marked, its important objects designated, and the minor ingredients which compose 
those objects, be deduced from the nature of the objects themselves”.27 - 


Roscoe Pound™* has elaborated this argument in the follow- 
ing words— 


“The Constitution is not a glorified police manual. Constitutional provisions 
lay down great principles to be applied as starting points for legal and political 


-. reasoning in the progress of society. A constitution may lay down hard and fast saad | 
rules such as, for example. those fixing the exact terms of office and apportioning 
duties among public functionaries. But fhe principles established by the constitu- 
tiem are mot to be interpreted and applied strictly according to the literal meaning 
of words used by the framers as if they laid down rules. Interpretation of consti- 
tutional principles is a matter of reasoned application of rational precepts to 

m conditions of time and place.” 

Because of the foregoing features of a constitutional ins- 
trument, the rules of statutory interpretation have to be modi- 
fied, in their application to a Constitution, having regard to 
the nature of the instrument to be interpreted, in several 
essential respects: ~ p ig Tk 


Rules of statutory in- —— t- Tie strict rules of interpretation 

per pretation fo Be modi applicable to the charter of incorporation 
in tħe matter of = e pr 

interpreting a Constitu- Of a public body cannot be applied to the 


tion. interpretation of a Constitution.” 


Being an instrument of governance, the construction ‘most 
beneficial to the widest anptitude of its powers must be r 
Tt folbwi that constitutional interpretation “must not be 
too literal”, ™ as Holmes J. has observed in many of his eee 
~~ "The Court cannot, therefore, in this sphere, be guid _solely | = 
by the Dictionary meaning | ‘of particular words used in es 
Constitution but must always bear in mind the fundamental eS 
principles for the working of a free society which the makers 
of the particular Constitution sought to achieve. The p he = Sages 
sions of the Constitution are not be taken as ‘me a tical 
formulas | g their essence in their form... Their ® 
cance is not formal’.** _ 


In other. words, in ascertaining meaning of word oa 
P -paa rin and the li 
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land of its origin and what exceptions and modifications have 
been engrafted upon it by subsequent development and judicial 
decisions. After this is ascertained, the Court should have to 
inquire if the context or other evidence of our Constitution 
discloses that the makers of our Constitution intended to make 
any departure, or, where alternative approaches are open, which 
of the alternatives was adopted by the fathers of our Constitu- 
tion (see pp. 1-8, ante). /4/+ 


sphere judicial interpretation has played 

Development of Const- 4 greater part in the development of the 
tutions by judicial inter- ~ : 

pretation. law than in the statutory sphere, for, 

though in either case, the Court professes 

to adhere to the doctrine that the function of Judges is to decide 


and not to make law, in the sphere of interpreting a Constitu- 
- tion, the theory has little meaning inasmuch as questions such 
as what would be the scope of the word ‘liberty’ or what would 


constitute ‘inter-state trade or commerce’ or what would cons- 
titute a reasonable restriction upon a fundamental right or 
inter-state commerce, are not mere questions of statutory inter- 
pretation. Except where there is a precedent which the Court 
cannot or feels persuaded not to disturb, the Court, or more 
precisely, each member thereof, has great liberty and scope in 
applying his own philosophy relating to the question. 
However modest Judges may have been in all lands in 
professing,the, limits of their jurisdiction, the truth is that 
_ Judicial Review has been a potent instrument in bringing about 


the natural result of the process of formal amendment being 
too rigid. A few illustrations may be offered in this context. 

In the United States, since the Ist Amendment is directed 

Py Bn. specifically to Congress, there was no pos- 
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Broadly speaking, it may be stated that in the constitutional A 


- by the reat jugglery of interpreting the expressions ‘liberty’ and 
= the States, —as including the ‘basic rights’, such as. freedom of 
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the people against the States through the medium of the Due 
Process Clause in the 14th Amendment.** = 


In Australia, even in the absence of a Bill of Rights, the 
High Court has spelled out freedoms of 
speech and association while interpreting 
the ‘defence’ power of the Commonwealth Parliament.** 


Australia. 


Similarly, in Canada, even before the adoption in 1960 of 
xp _ Conada the limited Bill of Rights legislation (see 
ii ; p. 168, ante), the Canadian Supreme Court 
had indirectly evolved a right of ‘free public discussion of public 
affairs’ which could not be restricted by a Provincial Legisla- 
ture.*” In the same spirit, the Canadian Supreme Court has been 
evolving the establishment of certain natural rights, not depen- 
dent or civil law,°° which cannot be violated by the Legislature, 
and has annulled, as ultra vires, laws violating such rights, e.g., 
‘equality before the law’,** ‘right to engage in work’, ” ‘freedom 
of speech, religion and inviolability of the person’,®*-5* even 
before anything like a Bill of Rights was known to the topless = 
book. a 


The task of the Courts in Canada has not been enna in 
this respect by the enactment of the Bill of Rights Act in 1960 
because that Act is merely declaratory and does not, prima facie, 
provide to the Courts anything more than a guide for mepe 
tation of statutes (s. 2).*° 


When our Constitution was inaugurated in 1950, most of | 
Dúfa our Judges, with all respect, were still — 
3 inbued with, what I may be permitted to 
say, ‘the Government of India Act mentality’. 
There is no denying the fact that the foundation of the 
Indian Constitution was built on the fabric of the Government ii 
of India Act, 1935, and that of_all the sources from which the 
makers of our Constitution borrowed their materials, they Vere = 
indebted most to the Government of India Act, 1935 and that 
“a large number of provisions were incorporated verbatim” __ 
from that Act.** This is particularly true of the fe 
provisions.** es Ps 
But if the Government of India Act supp cea | ah celeton, © 
the soul of -the Constitution of India was borrowed fro 1 the 
American Constitution and to ul iderstand that s Eva + 
óf the Bill of Rights and Judicial Review, y re 
eð iets tion a —, outlook, y ee 
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the Courts, naturally, the Courts cmerpreeae it in the = 
mannér as they would have interpreted any other statute, ae 
cording to the English common law rules relating to san = E 
interpretation,” which were a part of the existing Indian law. i 


Though the Government of India Act, 1935 introduced - 2 
Riis activates: jdi “judicial rsview by adopting a federal dive ; | 
cial review under Gov- SiOn Of powers, its scope did not Be 
iggge tt of India Act, beyond the federal provisions,*?-* inasmuch =| 
as there was no Bill of Rights and some of 

the non-federal provisions were held to be non-justiciable™ 
The English Interpretation Act was also expressly made ap- 
plicable tor its interpretation, by an Order in Council of 
February 18, 1937. ‘Lhe result was that though the Federal © E 
Court set up under the Act occasionally observed that the Govern- 
| 








ment of India Act, 1935 was to be interpreted with due regard 
to the fact that it was a ‘mechanism under which laws are to 
be made and not a mere Act which declares what the law is to ~ 
be’,°® the net effect of this concept was not felt beyond a liberal 
interpretation of the Entries in the Legislative Lists a a 
to that Act,” and there were, at the same time, pronouncements 
to the effect that the Court was to interpret the Act only ac 


aa. 


cording to the language used in it."? 


When the Constitution came to be inaugurated m 1950, _ 

= it is natural that the foregoing $ 

he aier Gecsions under towards a Constitution Act, whatd have 

called ‘the Government of India Act moi 

lity’,** should persist at least for some time not only because the — 
existing members of the Judiciary had their ae pea 

Government of India Act and could not possibly be e 

go through the vast mass of American wad 

‘which had given birth to judicial review and the ime pa stiom è 

of individual rights into constitutional guarantees. F his mere 
tably led to an over-emphasis on the premise 3 
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judicial application of the Constitution. At different places of 
these Lectures I have shown how the different limbs of this 
decision have been attacked and demolished by subsequent 
judicial and juristic opinion. In the present context it is pro- 
posed to summarise the effects of the exclusively textual and 
literal interpretation of the Constitution, as given in this case, 
whic h was summarised by me in the following words, as early 
aš in 1952, in Vol. I of my Cases on the Constitution: 


“The utility of the guarantee in Art. 21 has been undoubtedly curtailed by the 

> interpretation given by the Supreme Court in Gepaelen’s case. According to that 
gnterpretation, Art. 21 is no guarantee against legisiative aggression upon individual 
liberty. Provided the Legislature is competent to pass the law and- no other 
constitutional provision stands in the way. it can enact any law authorising the 
deprivation of persomal liberty: the Courts shall have no power to review the 
reasonableness or otherwise of such law. The only object that Art. 21 shall 
serve is to put a restraint upon the Executive so that it may not proceed against 
the life or personal liberty of an individual save under the authority of some 
law and im conformity with the procedure laid down therein. “Personal liberty” 
has aiso been given the narrower interpretation to mean freedom from physical 
restraint or coercion. The result is that Art, 21 has been reduced to represent the 
same situation as obtains under the unwritten Constitution of England, viz., to 


embody the negative right not to be subjected to imprisonment, arrest or other 


physical restraint or coercion that does not admit of legal justification. One may aeea 


legitimately ask what was the necessity of embodying a guarantee merely against 
amanie oa e mei bem ote 
take any action which is not authorised by law.” 


justification for making a new Constitution for ind 

india, that was not for the reproduction of the Government of 
India Act in bolder types but for the imposition, =p oe 
imperialistic foundation of that Act, the superstructure of — 
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Council which was so long the supreme appellate tribunal, and 
which continued to have authority under 
Art. I2(1). ah : : sg, ie: : 
Art. 3/2(1) of the Constitution as the ‘law 
' in force’. But it could hardly be overlooked that Art. 372(1) 
itself made the laws in force “subject to the other provisions of 
this Constitution”, which obviously meant that if any such deci- 
sion was inconsistent with any provision of the Constitution, it 
> must give way to the Constitution which was the new Sovereign 
installed by the people of India on the 26th of November, 1949. 
Betore applying any decision of the Privy Council, every Court 
should, after the commencement of the Constitution, therefore, 
carefully consider whether that decision is inconsistent with the 
Constitution. In order to do this properly, it is submitted, the 
Judge should be initiated in the spirit of freedom which breathes 
through the Republican Constitution and the rich heritage of 
liberty which has been introduced into India from the United 
States, by the makers of the Constitution. In the absence of 
Such initiation, the consecrated sabre of judicial review which 
had been presented to our Judiciary by the people with fond 
hopes was likely to lie rusty in its sheath. 


One of the decisions of the Privy Council which a Judge in — 
ea R ne oink Republican India must view with cir- 
cumspection is Nakkuda Ali v. Jayaratne,” — 
which was not viewed with equanimity by jurists in England® 
and has eventually received judicial rebuff from Lord Reid in 
Ridge v. Baldwin.“ In Nakkuda Ali’s Case, a person whose 
licence to deal in textiles was cancelled, without a hearing, by 
_ the Controller of Textiles, prayed for a writ of certiorari to quash 
= that order of the Controller who purported to act under Reg. 62 
= of the Defence (Control of Textiles) Regulation, 1945, which 
= provided— ; SELI 


~_ =~ 


=== “Where the Controller has reasonable grounds to believe that any dealer is 


ot eee DODO. issued to that dealer.” 
RIT È Tor Ki 
5 ae eS Gs 


ST he Privy Council held that certiorari was not available E 
much as the function exercised by the Controller under the , 
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question affecting the rights of subjects”, within the meaning of 
the dictum of Atkin L.. J. in R. v. Electricity Commissieners™ 
which according to the Judicial Committee, was the bedrock of 
certiorari jurisdiction. 


None of the reasons just given, it is submitted, can be 
accepted by a Court pledged to the Constitution of India. 


(i) The basic assumption that the right to obtain or to hold - 
a licence, required by a statute, to carry on business in textiles 
was a ‘privilege’ and not a legal right is directly negatived by 
Art. 19(1)(g) of the Constitution of India, which guarantees to 
a citizen of India a fundamental right to carry on any “occupa- 
tion, trade or business”, subject, of course, to ‘reasonable restric- 
tions’ which may be imposed by law, on any of the permissible 
grounds specified in cl. (6) of Art. 19. 


(ii) The other assumption that there cannot be any quasi- 
judicial obligation in the absence of an express provision to that 
effect in the relevant statute has been exploded in England since 
Ridge v. Baldwin,®* and the view that the true test is the func- 
tional test and that certiorari would issue in such cases, according 
to the nature of the function or power conferred by the statute, 
is now established in India beyond any question.” 


And yet these considerations were overlooked by the majority 
in Kishan Chand’s Case,7° which has been adverted to earlier, in 
another context. In this case, a statutory power to grant or 
refuse license to establish an eating house had been vested in 
the discretion of an administrative authority. It was not, of — 
course, contended that the right to grant or refuse a license 
to establish a hotel was, in India, a mere privilege and not a funda- ~~ 

_+ - mental right, under Art. 19(1)(g). But the majority held that — 
no certiorari would issue to quash a summary order of refusal = 
- of the licensing authority because the statute did not require Bes 


to proceed quasi- -judicially after hearing the applicant. Wanchoo, = ; 









J., for the majority, observed—- sig gees 

7 “The compulsion of hearing before passing the order- implied in fea axim è 

5: ‘audi alteram partem’ applies only to judicial or quasi-judicial procedida. << =<. See 

i Therefore, the fact that no hearing is required to be given by the Commi E R 
l before he decides to grant or refuse a licence would not make the p 





ae to: licensing in the circumstances of this RES oS 
> eames i oo oe ee ose eS 





CS 
CENTRAL LIBRARY 


360 LIMITED GOVERNMENT AND JUDICIAL REVIEW 


that the vesting of such uncontrolled discretion even in a matter 
affecting a fundamental right was not an unreasonable restric- 
tion. Subba Rao, ].’s dissent that the ve ery fact that such uncon- 
trolled discretion affected a fundamental right made it an un- 
reasonable restriction went in vain. But Subba Rao, J.’s view 
got the upper hand in later cases.*° and since then it may be taken 
to have been established in India that a statute which vests an 
absolute discretion in a licensing authority to grant or refuse 
or to revoke a licence already granted in the matter of exercise 
of a fundamental right, must be held to constitute an unreason- 
able restriction within the meaning of Art. 19(2)-(5). 


More striking was the observation of Wanchoo, J., in Kishen 
Chand’s Case*® that though the impugned statute (Calcutta 
Police Act, 1866) plainly vested an absolute discretion in the 
Commissioner of Police, some guidance for the exercise of his 
authority must be spelled out from a reading of the Act simply 
because the Act was a pre-Constitution Act, when the Legislature 
could not possibly contemplate an objection such as that under 


Aat- F395) : 


“We are, however, of opinion that when we are judging a law passed in 1866 
to decide whether it satisfies the test of constitutionality based on Art. 19(1) (g)} 
and Art. 19(6), we should take the section as a whole and see whether on a fair 
reading of the section it can be said that there is no guidance for the Commissioner 
in the matter of granting or refusing licences and his power is arbitrary. If such 
guidance can be found on a fair reading of the section, there would be no reason 
for striking it down simply because it has not been worded in a manner which 
would show immediately that considerations arising from the provisions of Art. 
19(1)(g) and Art. 19(6) were in mind—naturally those considerations could not 
be in the mind of the Legislature in 1866" .7° 


a | It is submitted with respect that in showing so much concern 
- for the pre-Constitution statute, the Court was patently abdicat- 
ing its function under Art. 13(1), read with Art. 372( t} 3 











free lom fre he bondage of an imperialistic rule foran age. 
Seeds -We can hardly forget that, as the very Preamble of.the 

DRE ution says, the Constitution was adopted by the people 
dia to achieve the objects printed in bold letters therein and 
Bose J. observed in Virendra Singh’s C ase?! : > 
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that with the adoption by the people of the Republican Constitu- « 
tion, “at one point of time the new order was born with ifs new | 
allegiance springing from the same source for all, grounded on , 
the same basis.” To some people, this may sound merely emo- 
tional, but there is no denying the fact that, during the early 
days of the working of the Constitution, the Supreme Court lost 
its chance to clear the garbage, by holding that the Constitution 
and the Fundamental Rights conferred by it were not retros- 
pective in their operation and that the people should forgive and 
eae Gua forget the past. But though the Constitu- 
eaen ea. Dain, 2 Hen may have a prospective operation, in 
general, it has embodied the express provi- 

sion in Art. 13(1), conferring power, nay a duty, upon the 
Supreme Court to annul all existing laws in so far as they were 
inconsistent with the Constitution. In laying down the restrictive 
proposition that the constitutionality of a pre-Constitution law 
could be challenged only if it was sought to be enforced by an 


‘act done after the commencement of the Constitution, the Court ` 


_ was looked at from the standpoint of the lawyer and it was 


has launched itself into a controversy, in every case, as to what 


was an act done after commencement of the Constitution in this 
behalf.*? 2 


There is little doubt that if any administrative order, e.g., an 
assessment of tax, is made after the commencement of the Cons- 
titution under a pre-Constitution law, the administrative action 
may be struck down by the Court if it is ultra vires or unconsti- 
tutional.‘* Why should not the aggrieved person, in such a case, 
be entitled to challenge the constitutionality of the pre-Constitu- 
tion law itself, if it is capable of producing an unconstitutional 
order even after the commencement of the Constitution. ~ és 

To illustrate how a valuable fundamental right might lose 

; _ vitality if a narrow interpretation were put 
Pie Bd lawyer under “on it, oblivious of constitutional history on | 
philosophy, I may refer to the minority 
view (Sarkar & Mudholkar, JJ.) in State of M. P. v. Sobharam.7? — a. 
There are many statutes in India which bar legal practi- 
tioners from appearing before statutory and administrative 
tribunals. In the earlier cases, the validity of such provisions _ 
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that since the right of a lawyer to practise was not a fundamenta E= 
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-~ impugned section in this case was s. 63 of the Madhya Bharat 
PancHayat Act, 1949 which provided— 


“No legal practitioner shall appear on behalf of or shall plead for or defend 
any party in dispute, case or proceedings pending before the Nyaya Panchayat”. 
The majority affirmed the view of the High Court that the 

aforesaid prdvision was void for contravention of Art. 22(1) 
- which guaranteed to every person a fundamental right “to ‘be 
defended by a legal practitioner of his choice”. ‘The view taken 
by Sarkar, J., in the morty, was that the right to be defended 
in the latter part of Art. 22(1) arose only where the person who 
had been arrested was going to be tried under a law which might 
lead to imprisonment, deprivi ing him of his personal liberty, but 
would not be available where the law under which a person was 
going to be tried, afteř arrest under some other law, did not 
provide for imprisonment but for fine only (such as the Pancha- 
yat Act). There was no question of being defended and released 


from arrest, according to Sarkar, J., where the only penalty 


possible’ was one of fine. This conclusion resulted from constru- 
ing the word ‘defended’ in Art. 22(1) in relation to the initial 
word ‘arrested’. 


Hidayatullah, J., for the majority, rightly pointed out that 
the guarantee under Art. 22(1) was levelled against the inquisi- 
sitorial method of trial against which constitutional jurisprudence 
has been struggling through the history of civilisation: it is 
available at any trial on a ‘criminal charge’,7*> which mav result 
in any penalty, and that, accordingly, any law which takes the 
right to be defended by a counsel at such trial offends against 
Art. 22(1). As to the punishment being one of fine as distin- 

= guished from imprisonment, the words of Hidayatullah, J.. are 
aS perthy of reproduction: 
bo. Sa it is at least clear that when our Constitution lays down in absolute 
thems a right to be defended by one’s own counsel, it cannot be taken away 
E a by ordinary law and it is not sufficient to say that the accused who was so 
E S : san of this right, did not stand in danger of losing his personal liberty. 
z a f he was exposed to penalty, he had a right to be defended by counsel. If 
AGEs met te is were not so then instead of providing for punishment of imprisonment, 
S might provide for unlimited fines and it would be easy to leave the 
a pauper. And to this end without a right to be defended by 
Wf this pee ae were accepted as true we eae! be in ihe Middle 


t disrepect., it may be said that the experience of our 
a ae cases on private law, while inter- 
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in such constitutional cases, which may be instructive to Indian 

Courts: z >: TODE 

“The story is one of a cramped, fettering approach on the part of Judges 

who have devoted most of their professional lives to the fine determination of . 
private law cases and are suddenly confronted for the first time with the. broad 
policy problem inherent in the adjudication of constitutional law. Their approach 
has been fo treat the constitutitions in question as ordinary Statutes only, and to 
subject them to the same restrictive canons of construction normally applied by 
the common law judges to the interpretation of statute law”. 


A somewhat cramping attitude is, thus, to be discerned in 
the observation of Subba Rao, J., in 1960 

Ane a, * TOtection under. that the principles involved in Art. 14 of 
ESI the Constitution had been exhaustively laid 
down by the Supreme Court already, so that “there is no further 
scope for putting a new interpretation on the provisions of Art. 14 
of the Constitution vis-a-vis the doctrine of classification”.** It 
was one thing to say that the case before the Court did not raise 
any question of principle but merely presented a set of circums- 
tances to which the principles so far established had to be applied. 
But it would be bordering on complacence to suppose that there 
was ‘no further scope’ for putting any new interpretation on the 
provisions of Art. 14. The waters of the ocean of knowledge 
never dry up and that is why after thousands of -years the 
Vedantas do not lack new commentaries. or new interpretations. 
That is why, after nearly 200 years of working with the Equal 
Protection Clause, rendering hundreds of decisions, the American 
Supreme Court has never said that the fountain has dried up, 


and every year till to-day, the Court has been annulling statutes 
for violation of that guarantee.7® | 


Contrasted with what our Supreme Court has said, the 


American Supreme Court makes this assessment of their power 
under the Equal Protection Clause”: J | 


“Equal protection of the laws enshrined in the Constitution is precisely defined 
neither in history nor in terms. Like all legal provisions without a fixed meaning, — 
tt is adaptable to the change in time.7? PE h 


i> 


_ Juristically also, it may not be sound to declare that the _ 
interpretation of a constitutional mandate has been foreclosed, 
if the Constitution is “to endure for ages” and, if the proposi 
tions laid down by a decision are to be rea : 
particular facts of the case, as the House o 
as 1893,°° newer facts will call for the newe: 
principles even though they may be in the i catio) 
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It would indeed be a misfortune if our Supreme Court, start 

= | ing with the warmth it had in 1952 m 
not be guarantee should cases of the Anwar Ali group, freezes 
itself into non-interference to make a dead- ~ 

letter of the guarantee of equal protection. The seriousness of — 
any such apprehension may be illustrated with reference to the 
trend of decisions on the question of validity of ad hoc legislation F 
against a single individual.** rAd 





The American Supreme Court has refused to accept that 
the American Express Co. should be excepted from a statute ~ 
which requires that any firm issuing money orders in the State 
must secure a licence and submit to State regulation. The reason 
offered for the exception was that the Company was so solvent 
and reliable that it needed no regulation. The Court rejected the “3 
contention that this constituted a reasonable differentia: | 


“The fact that the activities of the American Express Company are far-flung 
does not minimise the ‘spans on local affairs and on competitors of its sale of 
money orders in Illinois. a- ae 


The Court held had bite classification made by the statute 
had only a remote relationship to the purpose of the Act and 
that ‘the singling out of....a named company, with accompany- 
ing economic advantages’ violated equal protection. Arre AN 
it could not be applied against firms and companies other than 
the American Express Co.**2 


On the present question, a distinction has to be nade: kawek 
singling out of a group of persons, however small, with common 
characteristics which distinguish them from others and the 
singling out of a single named individual on the ground that he 
poses a unique problem. The former is not bad because, prima 3 
facie, it is founded on reasonable differentia and the American 
Supreme Court has, on this principle, upheld discrimination ` ~ 

= against foreign companies™tb; discrimination in favour of friends 
ps: and relatives of existing ‘pilots for the purpose of recruiting 3 =a 
= pilots for the Mississippi river approaches ;*° or the imposition a 
heavier penalties upon third and fourth offenders in a statute to | 
` punish habitual offenders. But to proceed against a me 
a -amongst a class on the ground that the problem rate by bog 
= needed special treatment might in certain circumstances 

es td legislative adjudication or a Bill of Attainder.*'-* 


$ Bees On the other side of the shield, one of the spheres it 
Or 7 a Court has pang nthe demonstrated its ay akas É 
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and the Privy Council, as early as 1897,** interpreted these words 

to mean that the excitement or even an unsuccessful attempt to « 
excite disaffection of ‘bad feeling’ towards the Governmeht was 
punishable, whether attended with violence or not. The Privy . 
Council reiterated this view in the year 1947," overturning the 
progressive view taken by the Federal Court in India that mere 
criticism of the Government in power was no offence unless it 
involved public disorder. The view of the Privy Council was no 
doubt consonant with the exigencies of an Imperialistie rule, but 
i$ tailed to take note of the fact that, whatever might have been 
the position at law laid down in earlier cases, since the observa- 
tious of Cave J. in R. v. Burns,” the prevailing view even in 
England is that mere criticism of the (Government, without incitie- 
ment to violence, is no offence." So far as the Empire was 
concerned, however, the Privy Council adhered to its outmoded 
view as late as 1940, in a case from Gold Coast.” 


Obviously, a re-orientation of judicial outlook in the light 
of the Constitution of the ‘sovereign, democratic Republic’ could 
not take place all at once. It is, therefore, no wonder that it took 
some time for the Supreme Court, with due respect, to realise that 
there was anything wrong in the Gopalan”™= attitude. Thus, the 
Gopalan decision was adhered to, in strong terms, in the follow- 
ing year in Ram Singh's Case." But the gradual realisation of 
the true nature of the constitutional instrument has produced — 
decisions like Kharak Singh” which go to demonstrate that the 
myriads of problems which a constitutional instrument has to face 
F cannot be answered by paha inter- 
Advent of liberal inter- pretation as was resorted to in the ob 
eae aa Gnas Case. We have also noticed how the final : 
~- - blow to the Gofalan Case has been ae 
by the majority in the Bank Nationalisation Case,” the full 
implications of which will be analysed in another context. a 
Thus, as pointed out earlier, from the interpretation of the 
expression ‘personal liberty’ in the literal sense of freec =y je ron 
restraint, our Supreme Court has swung to the other 
pole to hold that the expression id a0 wide as the wan ™ 
as understood by the American eee Court | 
We have also seen how the test of ‘asonz i 
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Amendment to the Constitution and have also pointed out that É 

- the Court has, already, expanded the fundamental rights enu- 
merafed in Part II of the Constitution to include rights akin to 4 
that of ‘privacy’ in the American sense to meet the growing 
needs of the time. 


In other areas, too, consciously or unconsciously, the Court 
has expressed its realisation that an gx- 
poh eel of the doc clusively legalistic and textual interpreation 
ne against delegation 9 3 x r 
of legislative power. would do injustice to the new Constitution 
for the Republic. For instance, had our 
Supreme Court been guided solely by the text of the Constitution, - 
it could not evolve what I consider to be one of their creditable 
contributions to constitutional jurisprudence, namely, the doctrine 
against delegation of the legislative function by the Legislature. 1 


The question is—Can a law made by the Legislature or any 
provision thereof be annulled by the Courts on the ground that it 
has delegated to the Executive or some other body a function 
which should have been performed by itself? 


There are, indeed, Constitutions which have adverted to 
this question and furnished answ ers to this question by specific 
provisions. ‘Thus,— 

The Constitution of Japan, in Art. 41, lays down— 


“The Diet shall be the highest organ of state power, and shall be the sole 
law-making organ of the State.” 





It the Legislature is thus made the sole law- -making organ 
| SSE =- of the State by the Constitution, it is evident 

: that the Legislature cannot pass over its 

duty of law-making to any other authority in the body politic. 
It it attempts to do so, it would be patently ultra vires the 










_ Constitution. -> 

2 í : Most detailed provisions as to what the Legislature can 
Ca 25) ie ees or*cannot do are to be found in the | 
See a PSSS Constitution of the Fifth French E TE 
e K E (1958). - E rag 
ta aie t= 





ace es (a) he. 34 first enumerates certain stibjects such as 
z pias tionality, marriage, crimes and the eves in respect of which laws — 

eee nE es by Parliament. -> 
ie Art. ; 37 Hy says that “matters other than those w 
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arises inasmuch as the power of the Executive is derived from 
the Constitution itself, and not from the Legislature. a ri 
(c) There isa provision for delegation of legislative power 
strictly falling under Art. 34, in Art. 38. but that also is authorised s 
by the Constitution itself. Art. 38 says that the Government 
may ask parliament for authority to rule by decree for a limited 
pœriod. In other words, even though a matter falls within Art. 
34 and appertains to the legislative function of Parliament, ~- 
Parliament may, for a limited period, authorise the Executive to 


make laws, subject, of course, to the procedure laid down in the 
secti6n. i 


From the above, it would follow that in respect of matters 
cnumerated in Art. 34, the French Parliament shall have no 


power to delegate its legislative function to the Executive, apart 
from the provisions of Art. 38. 


The United States and India, on the other hand, are not- 

O S i eat haa able amongst the countries which have 

judicially evolved a doctrine prohibiting 

delegation of legislative powers by the Legislature to adminis- 

trative or other authorities, even though the Constitution itself 
contained no provision to that effect. 


The most interesting feature on this subject, however, PA E 
that the application of this doctrine by the American Supreme Bar 
Court, outside the sphere of penal legislation,** is practically = 
confined to two cases®*-°* decided in the same year, 1935, and 
a third in the next year, and that since then the doctrine has © 
virtually become rusty so far as the Supreme Court is concerned, 2 
as is evident from powerful dissents, from time to time.” In 
our country, on the other hand, we have instances of the ar 5: 
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- cation of this doctrine to invalidate legislation on e score 7 
right up to the Gold Control decision of 19699% _ agi a 
In the U.S.A., the doctrine of unconstineteniaiigl wr dele- 
Usi gation of legislative powers has © . 





Powers and also what is known as the doctrine of ‘const ; 
tional trust’. Reliance has been placed on the r ions 
Art. 3, s ł and Art. a, s 8 (18), which vest “al 
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simce it is not humanly possible for any Legislature to provide 
‘a host of details’ which may be necessary to meet all contin- 
gencies as might arise in course of the future administration 
of a law, it is legitimate for the Legislature to empower selected 
mstrumentalities the power of ‘making subordinate rules" 
provided the Legislature ‘lays down the policies’ and establishes 
the ‘“standards™ for the application of the law. > 


Later cases have, however, whittled down this requirement 
of laying down standards, by catching at elements from which to 
mfer a standard, though the logic behind such inference,may 
not always be apparent to an impartial observer. Thus, the 
Court has inferred a definite standard not only from the 
context, ™™-* but also from legislative or administrative practice 
from which the apparently vague words of the statute 
could be said to have gathered certainty, or the ‘purpose’ of the 
Act. or even its ‘history’! In some cases, an otherwise 
wide delegation has been excused on the ground that the 
Statute had provided for judicial review of the administrative 
use of the delegated power.’™ 

A definite standard has thus been found out by the 
American Supreme Court, in all the reported decisions since 
1936, from vague expressions, such as— 

-~ (1) “fair and equitable prices’: 

(ii) ‘public interest, convenience or necessity’ :?% 
(in) ‘fair return’ or ‘fair value’:’” 
(iv) “excess profits’! 

Before adverting to the decisions of our Supreme Court 
under the Constitution, I should remove a 
confusion as to the problem under discus- 
3 sion which. is often caused by a loose use of the expression 
| ' in legal literature. It is sometimes used 
_ ‘subordinate legislation’, that is, the subordinate 
i: ong tive instruments such as rules or notifications which are 

d b arata raive authorities in exercise of the power 
gated gated to it. . Though the invalidity of such subordinate 
ation may “be the result of the unconstitutionality of the 
t< on by rdinate egssatic in the majority of cases 
dinate legislation As sup ta abs “application i 
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legislation, namely, whether there is anything in the Constitu- 
tion which debars the Legislature from divesting itself éf its 
Legislative power and delegating it to another authority. 


This question was raised before the Federal Court even 
before the advent of the Constitution, in Jatindranath’s case)" 
-angl the Proviso to s. 1(3) of the Bihar Maintenance of Public 
Order Act, 1947 was, in fact, invalidated by a majority of 3:2. œ 
But all the Judges in the majority did not proceed on the same 
grounds though the consensus of opinion was that there was a 
general principle deducible from the American and Privy Council 
decisions that the Legislature could not efface itself or abdicate 
its functions. Only Mahajan, J., appears to have held that 
when the Provincial Legislature empowered the Provincial 
Government to modify the Act, it was setting up “a new kind 
of Legislature than that entrusted with the duty under the 
Government of India Act, 1935”. ; 

In other words, ‘the reason why’ was not fully investigated 
in Jatindra Nath’s case” Nor could it be examined then 
whether there is anything in the Republican Constitution 
made by the people themselves which would render delegation 
of legislative power unconstitutional, apart from the provisions 
of the Government of India Act, 1935, which was a creature 
of the Imperial Parliament. In fact, it was the want of con- 
sensus and clarity on _all the points involved that led to the ~ 
Reference to the Supreme Court in the Delhi Laws Act case°%°— 


the earliest case of the Supreme Court on the subject of delegated -~ 
legislation. 


‘ _ In the Delhi Laws Act case,’°* though the majority of the 
Court conceded that the doctrine of Separation of Powers 
could not be imported into our Constitution, as in the U.S.A, 
since the legislative power had not been expressly vested in the 
Legislature by incorporating any provision comparable to 
Art. 1, s. 1 of the American Constitution, nevertheless, it was 
held that the ‘doctrine of constitutional trust’ was ap] : 


to our Constitution since it lay at the foundation of represen- 
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~ confusing that different Judges proceeded on different lines, 

and £ member of the Bench,—Chief Justice Shastri himself, — 

z could not readily discern if any agreed proposition had been 

arrived at by the majority of Judges who gave the Delhi Laws 

Act opinion. Thus, as regards that opinion,?°* Shastri C.J. ob- 
served in the later case of Kathi Raning"': 

“While undoubtedly certain definite conclusions were reached by the majétity 

of the Judges who took part in the decision in regard to, the constitutionality 

of certain specified enactments, the reasoning in each case was different and it is 


difficult to say that any parttcular principle has been laid down by the majority 
which can be of assistance in the determination of other cases” 111 > 


The Author was, however, unable to agree with this com- 
ment of Shastri C.J., for, the majority of Judges in the Delhi 
Laws Act case*** had, in fact, come to one conclusion, namely, 
that the essential function of the Legislature could not be dele- 
gated to any other authority and that this agreement could be 
discerned if the separate Opinions in that case were properly 
examined. Hence; it was observed in my Cases on the Cons- 
titution: 

“With great respect it is submitted that it is possible to read the opinions 
to have laid down the following principles which are applicable to the Legislatures 


under the Constitution, —per four Judges out of seven, as shown against the 
principles below: 


The essential legislative functions cannot be delegated (Kania C.J, Mahajan, 
Mukherjea and Bose, JJ.)—The essential legislative functions are the determina- 
tion of the legislative policy and its formulation as a rule of conduct. In other 
words, the Legislature cannot delegate to another agency the exercise of its 
judgment on the question as to what the law should be... ... 


This reading of the opinions in the Delhi Act case has been 
upheld by the Supreme Court itself in various subsequent 
decisions*** and it is now an established proposition, under our * . 
Constitution, that it would be unconstitutional on the part of | 
the Legislatures to delegate to some other authority “the essen- 
tial powers of legislation” and that where this has been done, 
the Court will not only strike down the action taken in 
pursuance of the delegated power, but the statute itself.*** 


The foregoing survey is enough to demonstrate that if our ~ 
Supreme Court had confined itself to the interpretation of the 
letters of the Constitution. it could not have invented the 
doctrine of unconstitutionality of excessive delegation of lege 
lative powers, because there was no provision in our | 
‘tion either to this effect or to embody the juristic doctrine a F.: 
‘constitutional trust’. Evidently, in doing this. our Judges had ~ 2 
-in their mind the Marshallian caution that. ‘it is a ——e f 

> they were expounding. | 
i kas ebr a be pk: out in | this context, however, the at 
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legislation as manifested in cases like Harishankar and Raz- 
narain*** has been diluted in later cases by the Court’s endeavour 
“to discover a dormant or latent legislative policy to sustain an 
arbitrary power conferred on executive authorities’”.’?* Such 
endeavour has manifested itself most conspicuously with regard 
to the legislative delegation of the power to fix the rate of 
taxation. In the main, the two principles laid down in American 
cases, have come to be acknowledged by our Supreme Court, 
namely, that (a) the power to impose and assess a tax, im- ° 
chiding the fixing of the rate of the tax, is a legislative power*** 
and that, accordingly, (b) the Legislature cannot delegate this 7 
power without providing standards to guide the delegate." < 
it is agreed that where the Legislature fixes a maximum rate 
tor the imposition of a local tax and authorises the administra- 
tive or local authority to determine a rate not exceeding the 
maximum prescribed by the Legislature, according to. the 
exigencies of the local authority, there is no unconstitutional 
delegation, because by fixing a maximum rate, the Legislature 


has laid down the policy and standard for the guidance of the 
local authority. : 


A controversy has, however, been continuing over the 

ea question whether it would be unconstitu- 

fix rate of taxaton + tional delegation on the part of the Legis- 

lature if it delegates the power to determine 

the rate to a local authority, without itself fixing the maximum 
rate within which the delegated power is to be exercised ‘The 

pendulum has swung from one end to the other and there has 

been a plethora of Supreme Court cases on this question. It 

would not be possible to refer to all of them: it would suffice 

to mention the landmarks on either side. i 


The principles relating to this subject have been disc 
by me in my Comparative Administrative Law." — 
publication of that book, the question has been dealt w , 
Bench of Seven Judges in the Delhi Municipality case.™ 
long it was generally understood that the policy behind a 1 
or the standard set up by it was to be 
text, such as the Preamble and its ma 
But the majority in the Delhi Municip Isei" 
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J.) in the Delhi Municipality case." The contrary view otf 
the majority, it is submitted, suffers from the basic error that 
whenea Legislature is charged with the unconstitutionality of 
delegating its essential legislative power, the Legislature must 
acquit itself by pointing out what it has done in the impugned 
Statute and not by the assumption, whether justified or not, 

that the delegate will perform its part. well. Apart from this 
basit error, the other tiers in the reasoning of the majority?’ 
Sabo atha as submitted with respect, no less vulnerable: 


(i) It has been said that the delegation should be upheld 
as constitutional because it has been made to a municipal or 
other local authority, which is an elected body who would be 
thrown out by the rate-payers, if the local authority abuses 
its delegated power. ‘This argument gives a he direct to 
the principle of ‘constitutional trust’ which stood established 
since the Delhi Laws Act case.*°* If the local authority could 
have been trusted with the function of determining the rate of 
the tax, the Constitution-makers would not have vested the 
taxing power in the Legislature instead of the local bodies to 
be created by the Legislature itself in exercise of its power under 
Entry 5 of List II. 


(ii) It has also been said that the functions of a statutory 
‘local authority are limited by the statute of its incorporation 
and the needs for money required to discharge these functions 
must, therefore, be regarded as limited by these functions. 
Hence, even though the Legislature in delegating the rate- 
making power, does not itself fix a maximum, that maximum 
is to be drawn by the Court from the very nature of the func- 
tions of the delegate. But the needs themselves are no mathe- 
matical safeguards against excessive taxation by a local = 
authority and the second and third degree controls referred to 
by the majority, namely, the requirement of a Budget or 
judicial control over unreasonable use of the power, offer no 
answer to the basic question whether the Legislature has dele- 
gated its legislative function completely, by omitting to lay 
down even a maximum limit within which the delegated power | 

. is to be exercised. a 


(iin) To carve out a distinction between general taxation 
and local taxation, in order to justify uncharted delegation in _ 
_ the case of the latter, as was done by Wanchoo: C.J., in the Delhi i 
3 Municipality case,’*® is to lead to the patently untenable conclu- — 
= sion that while an authority like the State Government could not “ 
_ be trusted with the function of fixing the rate, an authority vested — 
wit oe function of local administration could be so rusted 

the Legislature, and that such amen as would be 
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a 
abdication in relation to a general law would be sanctified in the 
case of a local law. á 
It is true that it many cases, the American Supreme «Court 
has shown great laxity in catching hold of vague expressions , 
in Congressional statutes to infer a policy or standard there- 
from, but such laxity does not appear to have been shown in 
any case in the sphere of taxation. Having regard to the 
standard of education and efficiency of the local representative 
bodies in India, an uncharted delegation of taxing power can- * 
net be upheld by the Judiciary as constitutional; otherwise the 
State, Legislature would be in a position to divest itself of all 
its legislative functions under List II by setting up various 
subordinate representative bodies and delegating its functions 
to them, without itself doing the minimum that is required by 
the doctrine of ‘constitutional trust’. 
Ii. ‘The second special incident that arises in the matter 
of interpretation of a Constitution, as dis- 
tinguished from an ordinary statute is that 
while an ordinary statute is capable of being 
amended easily and as often as may be necessary to meet the 
exigencies of the time, the Constitution is a quasi-permanent 
instrument which cannot be amended so easily, except where the 
process of amendment is the same as that for ordinary legislation. 
Its very nature implies that the limitations imposed by it should 
not be done away with to’meet temporary exigencies. But the 
world is changing and some means, therefore, must exist, to- 
make the Constitution answer to the problems that may arise 
in a changing society, if it cannot be formally amended so often. 
This means is provided by judicial interpretation, though the — 
limits of such adaptation may not be the same under different posed 
constitutional systems. aa” 
Since the Constitution is an instrument drawn at a- 
cular point of time, which cannot keep pace with the pr 
of society and changes in the social and economic background 
under which it was adopted, it has to be interpreted — by the- 
Courts in a progressive and liberal manner. Se 
This is what was meant by Chief Justice Marshall?! 
: he said thot a ee eee 
rare n was a to endure for a “4 


Constitutional interpre- 
tation cannot be static. 
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begetters..... .The case before us must be considered in the light of our whole 
experience and not merely in that of what was said a hundred years ago. 


In this case,’22 the validity of the Migratory Bird Treaty 

- Act of 1918, passed by Congress was challenged on the ground 

that the migratory birds within a State are the property of that 

State in its sovereign capacity and that the Congress had no 

power to legislate on the subject, which was reserved to the 
States under the Tenth Amendment— 


“The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to the 
people”. 


The Court held that migratory birds: had no permanent 
habitat in any State and constituted a problem ot national 
interest, which could not be solved by the States acting indivi- 
dually, and that there was no express limitation in the 
Constitution upon the powers of Congress on this subject. 
The Treaty power of the Congress under Art. VI must, there- 
fore, be liberally construed to include the power to implement 
an international agreement to prohibit the capture or killing 
of migratory birds. 


In 1934, Chief Justice Hughes applied*** the progressive 
theory in interpreting the Contract Clause of the American 
Constitution (Art. 1, s. #0); which says— 

: “The State shall not....make any law impairing the obligation of contracts”. 


The question hine the Court was the constitutionality of a 
statute of 1933 which provided that during the subsistence of an 
= economic emergency, the foreclosure of mortgages or sales in 
execution thereof should be postponed, not beyond a specified 
date. If the word ‘impairment’ was construed literally, the 
statute should have been struck down, as the dissenting Judges 
ee held through Sutherland J. But Chief Justice Hughes for 
rae the majority of five, held that the Contract Clause had been 
-adopted by the makers of the Constitution as a reaction against 
ae uch of legislative interference to relieve debtors in a 
period of distress during the revolutionary period and its object 
ad E o restore prosperous trade and business confidence, freed - 
z from m such interferences. But it was not possible for the 
a ound nders of the- - Constitution to envisage the crisis that pre 
ar ed in the State ‘of Minnesota in the year 1933: they could 
therefor >, anti icipate whether a temporary Suspension of | 
creditors” right s should be necessary to override the sanc- 
= acts DE E such a crisis. “The; Cor 
, be inter reted with the reservation | 
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The Court thus applied the doctrine that the Contract Clause 
was subject to the Police power of the State,’** to save a statute 
which contravened the absolute prohibition in the Contract 
Clause of the Constitution (Art. 1, s. 10). ‘The Contract 
Clause was thus made to give way to the collective interests of 
the society, with the following words— 


“It is no answer to say that this public need was not apprehended a century 
ago, or to insist that what the provision of the Constitution meant to the vision 
of that day it must mean to the vision of our time. If by the statement that what 
the Constituion meant at the time of its adoption it means to-day, it is intended 
to say that the great clauses of the Constitution must be confined to the interpre- 
tation which the framers, with the conditions and outlook of their time, would 
have placed upon them, the statement carries its own refutation. It was to guard 
against such a narrow conception that Chief Justice Marshall uttered the memor- 
able warning—‘We must never forget, that it is a constitution we are expound 
ing—a constitution intended to endure for ages to come, and, consequently, to 
be adapted to the various crises of human affairs.’. 


The vast body of law which has been developed was unknown to our fathers, 
but it is believed to have preserved the essential content and spirit of the Cons- 
titution. With a growing recognition of public needs and the relation of the 
individual right to public security, the Court has sought to prevent the perversion 
of the clause through its use as an instrument to throttle the capacity of the 
States to protect their fundamental interests. This development is a growth 


from the seeds which the fathers planted. ..... The principle of this development ~~ 
is ......that the reservation of the reasonable exercise of the protective power of 
the State is read into all contracts... .. 7123 


The progressive rule of interpretation has also been ap- 
plied by the American Supreme Court to make effective the 
right of the people to vote for election of members of Congress 
which is derived from Art. 1, s. 2(1) which says—“The House 
of Representative shall be composed of members chosen. ...by 
the People of the several States”. The right of qualified voters 
to cast their ballots and to have them counted had been held to 
be a right secured by the Constitution. When the Constitution 
was framed, the party machinery of a primary election-was 
unknown. Subsequently, the result of the general election ‘Se 
came to be controlled by the result at the prenais Aree N 










meaningless if he was denied the igl 1 
election. The question before the Co 
was whether the constitution ri E 
should be held to ehend a 
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communication, which are concededly within it. But in determining whether a 
provision of the Constitution applies to a mew subject matter, it is of little signi- 
ficance that it is one with which the framers were not familiar. For, in setting 
up an enduring framework of government they a ook to carry out for the 
indefinite future and in all the vicissitudes of the nging affairs of men, those 
fundamental purposes which the Instrument itself discloses. Hence, we read its 
words, not as we read legislative codes which are subject to continuous revision 
with the changing course of events, but as the revelation of the great purposes 
which were intended to be achieved by the Constitution as a continuing instru- 
ment of government 






As we have said, a dominant purpose of section 2, so far as the election of 
representatives in Congress is concerned, was to secure to the people the sight to 
choose representatives by the designated electors, but is to say, by some form 
of election. _.... There is no historical warrant for supposing that the were under s 
the illusion that the method of effecting the choice of the electors would never 4 
change or that, if it did, the change was for that reason to be to be permitted to 
defeat the right of the people to choose representatives for Congress which the 
Constitution had guaranteed. . Where the State law has made the primary 
an integral part of the procedure of choice, the right of the elector to have his 


ballot counted at the primary is likewise included in the right protected by Art. 1, 
Ss aes 


thes the constitutional protection of the integrity of ‘elections extends to 
primary elections, Congress is left powerless to effect the constitutional purpose, 


and the popular choice of representatives is stripped of its constitutional protec- 
Ton raui ” 125 


We have also seen (pp. 166-7, ante) how the American j 
Supreme Court has, by its judicial Sloss, added to the Bill of 
Rights various fundamental rights which the Founding Fathers 
omitted to insert in the Constitution, not because they would 
not like those rights of the individual to be safeguarded but 
because they could not envisage the need for specifically 
enumerating them in the Bill of Rights. The Supreme Court 
has, thus, deduced various Rights, such as that of association ° 
or privacy from the existing Bill of Rights, even though t 


are not specifically enumerated therein as in many later Consti- zd 
tutions. 


If such be the role of the Courts interpreting a , Cona: es 
tion, -it is evident that they are to ascertain what was the — om 
intention of the makers of thes instrument not when z1 7 
made, as in the case of an ordinary statute. but whet Bene t 
have intended if they were present or if the Constitution gA Ges: 
made when the problem presented before ‘the: Court a ag 
‘Whether this involves law-making on- the part ‘of th e Cour te oe? 
not may be an intriguing question, but there Tht ously, 
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- 


a decision having the sanctity of 58 years,” because there was 
nothing in the congressional debates or the writings qf the 


fathers of the Constitution to show that they would not tolerate . 


racial segregation. <> $ s 


The most crucial instance of the shortcomings of a strictly 
textual and statutory interpretation of a 

SSA eet a written Constitution . is offered by the 
tion. Privy Council’s treatment of the Canadian 
. Constitution Act which roused, over the 
years, so much resentment in Canada that it led to the eventual 


abolition of appeals to the Privy Council in the year 1949. 


A. In an early case of 1887, the Privy Council said that 
the courts must treat the provisions of the British North 
American Act “by the same methods of construction and ex- 
position which they apply to other statutes”. 148" Hence, the 
question before the courts was— 

“not what may be supposed to have been intended, but that has been said’”’.229 


The grievance of the Canadian critics is that, in the federal 
sphere, the Privy Council has systematically interpreted the 
provisions relating to distribution of powers in favour of the 
Provinces, ignoring the width of the Dominion power conferred 
by the general expression, ‘peace, order and good government’ 
at the beginning of s. 91,°in preference to the words ‘property 
and civil rights in the Province’ in the enumeration of Provin- 
cial powers in s. 92.**° 


This blunder could have been avoided, according to the 
critics, if the Privy Council had referred to the Confederation 


debates leading to the enactment of the British North America 


Act. It has been pointed out that the concept which was 


embodied in the Act was one of a centralised form of federa- z 


r 


lism, as expressed in the speech of Sir John Macdonald at the — | 


Ouebec Conference :*** ae oi. | 
“We should thus_have a powerful Central Government, a power 

Legislature, and a decentralised system of minor legislatures for local purpose: 

We have given the Canni Tanat a | 
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B. Constant criticisms in Canada led the Judicial Com- 
mittee to realise, in 1930, the principłe, that a Constitution Act 
could not be interpreted as an ordinary statute.*** So said Lord 
- Sankey— - i 

“The Privy Council, indeed, has laid down that courts of Jaw must treat 
the provisions of the British North America Act by the same methods of cons 
truction and exposition which they apply to other statutes. But there are statutes 
and statutes; and the strict construction deemed proper in the case, for example, 
of a penal or taxing statute or one passed to regulate the affairs of an English 
parish, would be often subversive of Parliament’s real intent tf applied to en 
Act passed to ensure the peace, order, and good government of a British colony.” 


Nevertheless, in- its actual application, the Privy Council 
was not prepared to give the Dominion Parliament any pre- 
dominance save in conditions of emergency or the like.7**-* H 
is true that in some cases, it had heen suggested that a national 
interest, apart from emergency, might give the Canadian 
Parliament a power to enact federal legislation under its 
general power of ‘peace, order and good government’ :*** but the 
predominance of opinion in the Privy Council was to the con- 
trary.*** After the abolition of the Privy Council appeals, the 
Canadian Supreme Court has, in some cases. asserted that the 
national importance of the subject-matter can confer power 


upon the Dominion Parliament under.the general expression 
ie Soe b e 


It is also interesting to note that even the Judicial Coms R 
mittee, which had, in its earlier days. strictly applied the doc- 
trine of textual interpretation of the Colonial Constitution 
Acts enacted by the British Parliament, had subsequently. in ~ 
the age of ‘liquidation of the British Empire’, come to realise 
the need for ‘progressive interpretation’, pressed by the ford 
realities of the time. An apposite illustration to the posi 
afforded by the Sieh: eutions of Lord Sankey in the case í 
A. G. for Ontario v. A. G. for Canada. in upholding the rowe a re 
of the Canadian Parliament to abolish appeals to the Priv ei 
. Council which had been provided for by the Britis 
tee pace oe Constitution Act for Canada: Perens 
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applied with a greater emphasis in the interpretation of a written 

: Constitution, which is intended to endure 

Federal Court, in Pre for long and cannot possibly be designed 

to cover all unforeseen contingencies,**” 

and that the constitutional machinery is bound to come to a 

standstill unless the Courts so interpret it as to meet an 

unforeseen contingency, for each one of which the method of 

amendment of the Constitution may not be practicable. This 

principle was indeed adopted in India by the Federal Comt T 
iñ 1958, with the words— 


. “A Constitution of government is a living and organic thing, which of all 
instruments has the greatest claim to be construed uf res magis valeat quam 
pereat” 13° 


Several corollaries follow from this principle: 


(a) The words of the Constitution should be given such 
flexible interpretation as may be given, without doing violence 
to the language, as changing circumstances may require.**® — 

“It is not that the meaning of the words changes, but the changing circums- 
tances illustrate and illuminate the full import of that meaning’’.*? 


(b) When a new contingency is presented before the 
Court to which the Constitution has no explicit answer, the 
Court should guess what the Constitution makers would have 
intended on the point, “had the point been present” ™* before 
them. In such a case, therefore, the Court is entitled to give 


/ 


an answer which may not be covered by the letters of the C ons- 


titution, if the Court is convinced that if the Constitution- 


makers were present now, they would have given the same 


answer.*** | on 


In India, the scope of application of the foregoing ~ prin- 


Pd 


India. course, lesser than in the United States, for - 


two obvious reasons: | 
(ay The Indian Constitution being much 
than the American; ae 


inde 
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(a) The framers of the American Constitution did Bat -e 
intend to build up a Code “specifically ap > 
‘ceemencan Constitution plicable to every question which may (sub- 
general, indian Consti- ae 3 = oe 
tution ‘detailed’. sequently) occur’’.‘** From the beginning, § 
the Judiciary took advantage of this fa i 
namely, that “the Constitution deals in generals, not details” 5 
and that minute particulars are to be “deduced”. Not only 
is the American Constitution brief in its contents,*** it uses 
vague expressions, the task of ‘unfolding the contents" of 
which was readily taken up by the Courts, while applying them 
to the facts of particular cases brought before them. ° 





The American Supreme Court could spin out a world of 
ideas because the Constitution itself used general terms,’ : 
such as ‘liberty’**® which, when unqualified, is capable of diverse à 
meanings. The use of such general terms in the Constitution a 
was utilised by the Court in interpreting and amplifying them ~ 
tor the purpose of applying them to particular occasions. +e 


Since the Constitution of India more elaborately deals with 
particular situations and circumscribes the ambit of general ex- 
pressions by qualifications or limitations, the scope for any 


amplification of the text of the Constitution is, of course, 
narrower. AN 
Nevertheless, it is not wholly correct to say that judicial 
review has. thrived in the U.S.A. because of the use in the A 
Constitution of broad and general expressions while we have m 


BE: 


the Indian Constitution precise expressions which are not 
capable of such judicial jugglery. I have shown elsewhere in = 
these Lectures how the word ‘reasonable’ has been utilised by 
our Supreme Court to import the best part of the principles 
derived in tħe United States from the expression ‘due proc 


* 












how the word ‘reasonable’ which was introduced by the mal ne 
of our Constitution in Art, 19 has been projected by ead 
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Thus, the expectation of the makers of Constitution that 
if vague expressions such as ‘due process’ of the American 
Constitution were imported into our Constitution, our ° Judi- 
ciary might assume the role of a ‘super-Legislature’*®* like the 
American Supreme Court, has been partially belied by our 
Supreme Court. Catching hold of the only indefinite expres- 
sion ‘reasonable’ in Art. 19, as I have just said, it has instilled 
judicial review into the entire realm of legislation having any 
impact-on fundamental rights. 


Again, however detailed a Constitution may be, it cannot 
offer a mathematical guide to the solution of delicate problems, 
such as a conflict of jurisdiction between the executive and 
legislative branches of the government or between those organs 
and the judiciary itself, e.g., on the question of extent of 


privileges of the Legislature,'** which the Court has necessarily 


to deal with in its role as interpreter of the Constitution as a 
legal instrument. Some spinning out of the text of the Cons- 
titution, thus, is an inevitable concomitant of Judicial Review. 
The blind machinery which can be applied to the interpreta- 
tion of a penal or a taxing statute is largely misfit in the 
interpretation of a Constitution providing for judicial review 
which involves, of its nature, the infusion of some subjective 
element in the process of interpretation. l : 


The truth is that judicial review is a powerful engine; once - 


set in motion, it knows no stoppage save where the prudence 
and .self-restraint of the Judges dictate it should be pulled up. 


(b) Since the American Constitution was not easily 


amendable, the task of adapting it to the changing exigencies 
of the political society had to be assumed by the Judiciary. 
The same cannot be said of the Constitution of 
which, while it has just crossed its twen- 
Flexibility of Indan tieth anniversary, is being. amenc ec more 
oi jaich mee. than ome 2 year on the average 
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Together with this must be counted the impatience of our 
political leaders to achieve, by the process of smcendment, what 
has been achieved in other lands by judicial interpretation.*** 


(c) Because of the provision in Art. 30/(1) of the Cons- 
titution, whenever any word detined in the General Clauses Act 
occurs in the Constitution, the Court’s liberty to have iree play 
with its power of judicial review is circumscribed by the statu- 
tory definition, uniess, of course, the Court sees its way to say 
that ‘the context’ requires it to give another meaning.*’* Apart 
from definitions, there are some rules of construction laid 


down in the General Clauses Act, which also are applicable” 


to the interpretation of the Constitution. 


The Court has, thus, interpreted— 


(1) the word ‘person’ in the Arts. 14, 226 of the Cons- 
eae titution in the same sense as in s. 3 (42); 
l 

CE AT apaked to (11) the word ‘offence’ in Art. 20 has been 
ee nen tonstt® given the same meaning as in s. 3 (OIIE 
include the power to ‘appoint’, according to s. 16° (iv) the 
word ‘State’, in Art. 3, in the light of s. 3 (58) ;*°? (v) the power 
of adaptation in Art. 370 has been liberalised by applying s. 21, 
of the General Clauses Act.*** | 


An American cannot think of importing a statutory defini- 
tion to interpret a Constitutional provision. But because of the 
express provision in our Constitution, our Courts cannot do 
otherwise, in the bulk of cases. 


As to how other statutory limitations may circumscribe 
our Supreme Court, in the matter of ~ 


pel es a corporation constitutional interpretation, an _ illustra-_ 


tion is to be found in the question whether 


claim fundamental 
Ro a corporation can claim any of the rights 


Tights 


mentioned in PATE 19, namely, freedoms of expression, assembly, 


os Gee movement, residence, property and business. oe 


heres are certain ides in our Constitution which use 


oe a aE ple _ the word ‘person’, such as the guarantee _ 
ee Sees of equal protection in Art. 14 So far as — 












m culty i in view of Art. 367 (1) which 
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(111) the word ‘dismiss’ in Art. 229 to - 
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these Articles are concerned, there was = 
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even though incorporated in India, could not claim mrga S 
; Lb sige prea rights under Art. 19.77% sae A tee 
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The word ‘citizen’ is, however, used -in Art. 19. Though 
e 4G the Constitution uses the word ‘citizen’ 
: in several articles, it does not provide any 
definition of that term except that in Art. 5 it describes the 
conditions of citizenship of a person ‘at the commencement of 
the Constitution’. Parliament was authorised, by Art. 11, to 
legjslate with regard to acquisition of citizenship after ‘the 
commencement of the Constitution. There was no such legis- « 
lation prior to the enactment of the Citizenship Act of 1955, 
which provided a definition of the word ‘citizen’ [s. 2(f) ]- 


A. Prior to 1955, therefore, the Court was not fettered 
by any statutory definition of the word ‘citizen’. The tests of 
‘domicile’ and ‘residence’, as laid down in Art. 5, could be 
satisfied by a corporation.*** Hence, it was held, in a number 
of cases, that there was no reason why a corporation could not 
exercise the fundamental rights in Art. 19, except those which 
were inherently of such nature that they could not be enjoyed 
by artificial persons; it was either held or assumed that a corpora- 
tion was entitled to complain of an infringement of the freedom 
of expression,**® association, or property*®* or business.*®**-® 


B. In December, 1955, Parliament passed the Citizenship 
Act, in exercise of the power conferred upon it by Art. |S Bes ae 
the Constitution, to lay dpwn the law relating, inter alia, to 
acquisition of citizenship subsequent to the commencement of 
the Constitution. Various provisions of the Act referred to a 
citizen as a ‘person’, but sub-cl. (f) of the definition clause in 
s. (1)¢(£) excluded artificial persons from the category of het Ss 





by providing that— * í 
“ ‘person’ does not include any company or association or body of indivi E 

duals, whether incorporated or not”. ¢ bs : 
The definition of a ‘person’ im the General Clauses Act : 

ACT, as 


was thus excluded for the purposes of the Citizenship — ; 
and, as a result, a corporation could not acquire citizens! 
under the Citizenship Act. 1955. Influenced by this stat 

result. the Supreme Court came to hold that a corporat 














‘That the foregoing conclusion was 
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so, the Court simply overlooked the observation in the Tata 
Engireering Co. case,*' that what the company -could not do 
directly could not be done by it indirectly. 


As matters stand, the anomaly in refusing the protection 
of Art. 19 to a corporation, while Arts. 14 and 31 were available 
to it, seems to have since been realised.” The anomaly can, of 
course, be removed by legislation, excepting constitutional 
protection from the statutory definition in the Citizenship Act. 
But is it really necessary for the Legislature to make a formal 
amendment in this behalf? It is submitted, it is quite open 
to the Court to revise its narrow view'*® and to hold that the 
definition in the Citizenship Act is not necessarily binding 
upon the Court in the matter of interpretation of Art. 19, and 
that the scope of the definition is confined to the purposes of 
Art. 11. 


7 
A question which is being agitated since the commencement 


of the Constitution in the juristic forum in. 


Admissibility of pre  Jndia is how far should the materials 
paratory materials to in- f J á i 
terpret the Constitution. anterior to.the making of the Constitution 

be admissible in the matter of interpreting 


the Constitution as adopted. 


It has been stated earlier (p. 351, ante), that even in the 
sphere of statutory interpretation, the rigours of an exclusively 
literal interpretation have been sought to be mitigated by a 
resort to the objects of the statute in question, read in the light 
of the circumstances in which it was enacted. ‘This rule, 
commonly known as the “Mischief Rule’. was enunciated by the 
Barons of the Exchequer as early as 1584, in Hevydon’s case,“ 
in the following words— r 

OP E. That for the sure and true interpretation of all statutes in general 


(be they penal or beneficial, restrictive or enlarging of the common law) four 
things are to be discerned and considered: 


(1st.) What was the comon law before the making of the Act. 


-~ (2nd_) What was the mischief and defect for which the common law did not 


"grove 
3 (3rd.) What remedy the Parliament hath resolved and SSS to cure 
` ç the disease of the commonwealth. And, 


(4th) The true reason of the remedy; 


as Poet and then the office of all the Judges is always to make such EE EASE 
ae Fook p the mischief, and advance the remedy... ..., accor ying) to the true ; 
ri pispa EE : is ee ee Eroa para : oe eee É 
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The text of Heydon’s case, ™* reproduced above, does 
not itself indicate that the Rule is to be invoked only when 
the language of the statute was ambiguous or that AS 
not permissible to apply it in all cases for a better understand- 
ing of the intention of the Legislature, apart from the language 
used in the statute which might not correctly express that 
intention owing to the draftsman’s ineptness. In some later 
cases, however, it has been assumed that the operation of the 
Rule is confined to cases where the language of the statute is not 
clear. In fact, such controversies have arisen because English 
Judges*could never abandon their unflinching allegiance to the 
literal or textual approach to interpretation. 





It would be useful to examine the two groups of cases 
where a liberal or restricted use of Heydon’s rule™* has been 
advocated. 


A. In 1877, the House of Lords resorted to the history 
of the legislation to arrive at a meaning contrary to the patent 
literal meaning of a statute which, according to the majority 
of their Lordships, would lead to ‘flagrant injustice’. The 
following observations from the famous judgment of Lord 
Blackburn‘***-—* are instructive: 

“In all cases, the object is to see what is the intention expressed by the 
words used. But from the imperfection of language, it is impossible to know 
what that intention is without inquiring further and seeing what the circums- 
tances were with reference to which the words were used and what was the object 
appearing from those circumstances which the person using them had in view for 
the meaning of words varies, according to the circumstances with tespect to 
which they were used” .*75-7 


In 1898, Lord Halsbury applied the —- Rule in these ; 
words: 


e. ee OIG it appears to me that to construe the statute in question, it is ne agi | 
legitimate but highly convenient to refer both to the former Act and to the 
: ascertained evils to which the former Act had given rise, and to the later Act which — 

provided the remedy. These three being compared, I cannot Bat the conclu-— 


sion”. 178 


ay 
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pended to Cl. (1)(a) specifically, and the matter of inter State 
sale having been dealt with in a separate cl. (2), there was no 
apparent reason to hold that cl. (2) was subject to the Expla 
nation. That had however been held by the majority of the 
Court in the United Motors case.) In invoking.the Rule im 
Heydons case™* to interpret the provisions in question, Das, 
A C.J.. did not start with any observation that there was any 
ambiguity in the text furnished by the Constitution but simply 
Stated that it was necessary to reopen the decision in the 
previous case! because it had led to ‘considerable incoveniénee 
and hardship to business’, and that the history of the provision 
in Art. 286 and the mischief to be remedied by it was to be 
looked into in order to properly interpret the provisions of 
that article. It is to be noted that the Judges in the minority 
also referred to the previous law, but came to a different con- 
clusion.**° 
The decision of the Supreme Court in the Prize Competi- 
g tions case, ™ per Venkatarama Aiyar J. 
R. M. D. C. v. Union = - z s 
DF Fade. is a clear example of the Rule im 
Heydonws case,*** having been applied even 
where the language used by the Legislature was held by the 
Court to be ‘unambiguous’. The question before the Court 
was whether the Prize Competitions Act, enacted in 1955 by 
Parliament, was covered by the legislative power conferred on 
the States by Entry 61 of List II of the 7th Sch. of the Cons- 
titution which had been vested in Parliament by action of 
some of the States in the manner laid down in Art. 252 (1). 
The answer to the question rested on the construction of the 
expression “prize competitions’ as defined in s. 2(d) of the Act. 
There was little doubt that if the said definition comprised 
competitions involving ‘substantial skill’, as distinguished front 
‘chance’, the definition comprised an element which was not 
gambling and the Act would, pro tanto, be invalid. ‘The Court 
found. that the definition was ‘wide and unqualified in its 
terms’ and that ‘there was nothing in the wording of it which 
limits it to competitions in which success does not depend to 
any substantial extent on skill’. Notwithstanding this finding 
that the statutory language was ‘clear and unambiguous’. 
Venkatarama Aiyar, J., referred to the legislative history to 
come to a conclusion contrary to the literal meaning -of the 
“Statutory expression, after rejecting the objection of the 
Petitionr’s counsel that extraneous materials could not be 
looked into where the language of the enactment was “clear: 
and unambiguous. The observations of the Court on this 
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make it’, and that must of course be gathered from the words actually used 
in the statute. That, however, does mot mean that the decision should rest j 
on a literal interpretation of the words used im disregard of all other maztctials. 
The literal construction. ..... ii: eS but prima facie preference. To arrive 
at the real meaning, it is alw@ys necessary to get an exact conception of the 
aim, scope and object of the whole Act...... To decide the true scope of 
the present Act, therefore, we must have regard to all such factors as can 
legitimately be taken into account in ascertaining the intention of the legislature, 
Such as the history of the legislation and the purposes thereof, the mischief which 


it intended to suppress. ..... 7.182 à 


“In a labour case,” the Supreme Court imputed a wider 
meaning to statutory definitions, having regard to the object 
of the legislation. 

B. The condition of ambiguity appears to have been 
introduced m- 1881 by the Queen’s Bench:*** 


esas historical investigation may be used for the purpose of clearing 
away the doubt which the phraseology of the Act creates.” 


-Aa 


On the other hand, if the language was clear, the Court 
would not hesitate to come to the literal conclusion even though 
that was contrary to the history of the enactment." - In the words. 
of Tart Reid***— 

CS ke we can have in mind the circumstances when the Act was passed 
and the mischief which then existed so far as these are common knowledge... .. - 
we can only use these matters as an aid to the construction of the words which 

Parliament has used. We cannet encroach on its legislative function by reading 


in some limitation which we may think was prarais intended but hi cannot 
be inferred from the words of the Act” 186 


In other words, the Court cannot start with considera- 
tions derived from the previous state of the law without first 
examining the language of the statute and finding Ae it is 
ambiguous.**® 


5 In appeals from India, the Privy Council applied the Raie : 
¢ in Heydon’s case,’™ and referred to the history of the legisla- — 
tion in cases where reasonable doubt was entertained as to the 
meaning of the statute in question.*** Following these Privy | Pe 
Council decisions, the Calcutta High Court’: laid ihe | 
“scope of application of the Rule in Heydon’s case thus: = = 

(a) The Court should, in the first instance, make ni 
= impartial and unbiassed examination of the- aoe ie Of the. =< 
statute without starting an enquiry as to the prior ; state of ne er 
law and without any, presumption as to any supposed defects , 
sin- the former legislation. If on such rea F a 
f -esae e yields a clear and uoe mea ning, the 

ot go into the history of the- lop slation, a id m S ers 
ee T gdan houicha used. byt the statute. ees ee at 
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meanings or raised a reasonable doubt as to its meaning, then an 
the Court was.entitled to investigate the history of the Bl | 
lation in order to clear away such doubt. : 

In 1957, Gajendragadkar, J., for the Supreme Coury ! 
definitely expressed the view that there was no question Of 
invoking the Rule in Heydow s case™™* except where the language 
used in the statute was ambiguous and was capable of two | 
constructions.'*” Ambiguity, thus, does not mean that the Legis 
lature has used on obscure or doubtful language, but that the 
expression used is capable of bearing both a narrow and a wider 
meaning. In such circumstances, the Court may adept the 
wider'** or the narrower’ meaning, in the light of the circums- 
tances in which the particular provision was made. 


The proper view, on this controversy, seems to have been = 
taken by Fletcher Moulton, L.J. in these words- ”— 

= .in interpreting an Act of Parliament one is entitled and im many 
cases bound to look to the state of the law at the date of the passing of an Act, 
both the common law as well as the law as it then stood under the previous 
Statutes to properly interpret the statute and these may be deemed to form part 
of the surrounding circumstances at the date it comes to be passed though the 
extent to which they may be so used depends upon the facts of each case 
More recently, Lord Goddard has said that— 


“regard must be had not only to the words used, but to the a of the 
Act and the reasons which led to its being passed’’.192 


Be that as it may, once it is conceded that it is competent, m 
certain circumstances, for the Court to go behind that text of 
a Statute, the question arises to what length should the Court 
go and what materials can it rely upon to discover the object 
of the -statute and the mischiefs it sought to remedy. It is aa 
clear that in such contingencies, the Court would be justified S 
in looking into extraneous circumstances'®* and is en } 
look into previous legislation and judicial decisions ae to 
the subject,*** or, in other words, the history of the sta | 


A neglect of the ‘mischief rule’ may produce unwho eson m a] 
results more serious in the constitutional sphere than in n the sp 
of ordinary statutes. Eo 


Common law is the soul not only of English law but aisa 
of English judges. Not only is there a rule of a ct: o5 
that statutes in derogation of common law are:to be ee 
construed"®* but there is a tendency in Enghsk p fudge: 
construe a statute which plainly professes to change th 5 i 
“to minimise or neutralise its operation by i slit 0 duci ng 
taken from or inspired by the old law wib 
Act were intended to abrogate and did 
z PRAS there is a view that the post-War H 
-in England | has often been ao ated ł 
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The protest against judicial inertia defeating welfare 
legislation in derogation of common law private rights was 
most forcefully voiced by Prof, Laski -in his statement before . 


the Committee on Ministers’ Powers’? thus: 
ae. Soa anyone who considers the history of the statutes dealing with work- 
men’s compensation would. .-... find it difficult to avoid the conclusion that 
some of the judges, at least, misled by their no doubt unconscious dislike of 
° limiitations upon freedom of contract imposed by statutes, minimised much ‘of 
their force by interpreting away their safeguards. It is....-.- also clear that ° 
in the history of trade union legislation principles of the Common Law, previ- 
ously unknown, were invoked to narrow their purposes in a way which defeated 
ə the clear intention of those statutes; the Taff Vale case? and the contrast 
between the decision in the Mogul Steamship case2™ on the one hand, and the 
line of judgments beginning with Lumley v. Gye?°? and ending with Quinn v. 
Leathem.2°* will sufficiently illustrate this. .....- 
In the absence of any guidance beyond the words of the statute itself, 
I venture... .-.. to doubt whether the judge has in fact a sufficient clue to the 
policy which is behind the legislation. He must, as Heydon's case1** sought to 
insist, take proper account of the end the statute was intended to serve...... 


I suggest that the method of interpretation could be less analytical and 
mote functional in character; it should seek to discover the effect of the legislative 
precept in action so as to give full weight to the social value it is intended to — 
secure... __ Statutes to be viewed not in isolation, not as abstract principles 
separated from the social conditions which provide their real motive-force, but 
in the framewotk of the circumstances to which they owe their origin. To view 
them in this way would, I believe, greatly add to the respect in which the 
Courts ate held” a r 
When a country adopts a written Constitution, particu- 

larly after attaining independence, as in India, it is evident 
that the national leaders who ushered in independence, would 
seek to wipe off much that was associated with the people’s 
bondage and also to introduce new ideas consonant with the 
objects which inspired them to bring about freedom from that 
bondage. To ignore the ‘mischief rule’ in the interpretation 
of such a Constitution, therefore, the consequences cannot but 
be disastrous, as has been illustrated by me, in adverting to 
what I have called ‘the Government of India mentality” behind | 
some of our earlier decisions under the Constitutio (ge. 355 
ante). | | afar SE -4 BS an 
The history of a legislation ee is admissible under the __ 
eRe ‘Mischief Rule’ in Heydon’s case, ™* must 
admissibility of Paria- be distinguished from the Pai jamentary ~ © 
‘history of the legislation. While -she 


former indicates why a particular statute was enacted, the 
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course, so far as England is concerned, the opinion, expressed by ~~ 
*Lord Denning in the House of Lords,* is that the ‘Mischief Ruler > 
would permit a reference to the ‘previous state of the law’ but not © 
to the ‘legislative history of an enactment as they do in this United 
States of America”. The problem, however, is not so simple and 
it will be just seen that the trend of juristic opinion, even in 
England, is otherwise. It has also been held in some cases 
e that Parliamentary materials may throw some light as to the 
circumstances in which a law was made,”” that is to say, by way 
of aid of the ‘Mischief Rule’. é 
In England, according to the traditional rule of textual 
Admissibility of State. interpretation, there is no question of 
ment of G@bdjects and referring to the Statement of Objects and 
a Reasons of the Bill for the purpose of 
interpreting an Act, for ‘the beliefs or assumptions of those 


who frame- Acts of Parliament cannot make the law’ (see 
(p. 350, ante). 


In India, different shades of opinion have been expressed 
as to the admissibility of the Statement of Objects and Reasons 
appended to a Bill. In some cases, it has been rejected altoge- 
ther, ™"-=" as an aid to construction, following pre-Constitution 
decisions of the Privy Council,™" on the ground that the Statement 
of Objects and Reasons only explain the objective of the mover 
of the Bill which ‘may or may not cofrespond to the objective 
which the majority of members had in view when they passed 
it into law’, and that the ‘Bill may have undergone radical ` 
changes during its passage through the House or Houses’. A 

- Court cannot, therefore, construe a provision of the Constitu- 
tion on the basis of the Objects and Reasons.?°° 


In some other cases, it has been referred to for the purpose 3 


- 


of applying the ‘mischief rule’ :*'°-?4 


“Though it is not legitimate to refer to the statement of objects and reasons - $ 
as an aid to the construction or for ascertaining the meaning of any particular — 


“word used in the Act... ... ”, it may be referred “for the limited purpose of 
‘ascertaining the conditions prevailing at the time which actuated the sponsor © 
of the Bill to introduce the same and the extent and r 
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Of course, it should be pointed out that the majority proceeded 
to look into the Objects and Reasons after finding that the 
word used by the Legislature was ambiguous. S. K. Das, J; - 
in the minority, however, opined that even then the Statement 
of Objects and Reasons could not be resorted to for discover- 
ing the meaning of the word ‘individual’ used by the statute. 


+ In the next year, however, Bhagwati, J., for the Court, 
adhered to the rule that the Objects and Reasons could not be ~ 
resorted to for the construction of the terms of a statute, but 
introduced an exception, namely, where the terms were 
ambiguous.?** 


The proper view seems to be that though the opinion of 
the architects of a statute is not conclusive as to what meaning 
should be imputed to the words used by them, there is no reason 
why the statement of facts contained in the Statement of 
Objects and Reasons as well in the speech of the Government 
member introducing the Bill should not be admitted as evidence 
as to the circumstances in which the measure was enacted and 
the objects of the legislation; and, if such evidence lends any 
colour to the meaning of the words used in the statute which 
such words are capable of bearing, such interpretation should 
not be discarded merely because it has resulted from a reference 
to the Statement of Objects and Reasons. 


If it be permissible to refer to the Objects and Reasons 

to discover the ‘mischief’,?** there should not have been so much 

of controversy on the proposition that where the Legislature — 
changes the law by passing an Amending Act, it is permissible 
to refer to the Statement of Objects and Reasons of the ` 
amending Bill to determine the scope of the amending Act. In ~ 
> the earlier cases it was assumed that ee use was per- 
missible.?*°2 ee a 

In the Kochunni case,7*® Sarkar. E for the minority | 
tested against such use, but Subba Rao, J., for the ma jority 
resorted to the Objects and Reasons of the Constitutic 
(Fourth Amendment) Bill to conclude that the object of: 
insertion of Art. 31A was to secure agrarian reform and- h 
expressions used in that Article should be mae? so e Rees 
- object in yiew. Of course, in the later case of Fajr 
_ Subba Rao, J., said that in the Kochunni case, ™® He ad 
_ the Objects and Reasons not for the constructior oO 2 
rovision of the Constitution - as amended _ ay E ‘the Fourth 

pon as Act, but only KS the purnose of ascertaining the 

nischief 7 £08? which the Ani ending Bill had been broug l 
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interpretation of the provisions of the Amending Act, 1f the ~~ 
function of Judges be to interpret a law in consonance with 2 
not contrary to its object™5-° and thus to ‘suppress the mischief 
and advance the remedy’.*~” 

There’ is much strength in the criticism of the Vajravehe™ - 
and the Bank Nationalisation cascs**' that had the Court refer 
red to the Statement of Reasons of the Constitution (Fourth 
Amendment) Bill as well as the opening speech of the Home 
Minister, the Court could not come to the patently anomalous: 
position that nothing had been gained by the addition of the 
words at the end of Art. 31(2)—\"“‘no such law shall be called 
in question in any court on the ground that the compensation 
provided by that law is not adequate” (vide pp. 326, 330, ante). 
The literal school would not admit 
oaa Speech of the speech in Parliament of the mover of 

a Bill,2?2? even though the mover be the 
Lord Chancellor himself.***-* 


If it be legitimate to refer to the Statement of Objects and 
Reasons for the purpose of ascertaining the intention behind a 
provision there is no reason why the introductory speech of the 
mover of a Constitution Amendment Bill or of a provision in the 
Constitution should not similarly be admissible in order to deter 
mine the mischief which led to the injtiation of the provision. § 
There are cases of our Supreme Court where reference has 
been made to such speeches as evidence of ‘the circumstances 
which necessitated- the passing of an Act. In Madhu — i 


Limaye’s case,*** reference was made to. Dr. Ambedkars 
speech as to the scope of Draft Art. 15A to which correspaniy eer 
Art. 22 of the Constitution. = > 


The case for admitting the speeches of individual members = 
Speeches of individual. 19 course of the debate on a Bill be ‘se 
members in the Legia- course, much weaker, for the reason gas * 
ee “those who did not speak may_ not | by 
agreed with those who did and those who spoke might d 
from each other.”?™" In the words of Shastri, nF of ur 
Supreme Court, ~ a F 
| "A speech made in the course of the debate on a bill could a l 
= indicative of the subjective intent of the speaker, but Baie 
= Sa _ inarticulate mental process lying. behind the majority vote w 
eee eee eee to eee that the nan oe 
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In a Canadian case*** it has been suggested that a reference 
to the debates may be useful in case of ‘ambiguity’,in a ¢* 
statute.*** 


In the U.S.A., however, the debates are admissible to show 
the circumstances or environments in which an enactment was 
adopted,*** and the changes made during its passage.*** ‘They 
have been admitted even for the purpose of interpretation of the 
statute, in case of ambiguity.*** In India, Sastri, J.. used the 
Constituent Assembly Debates with regard to the deletion 
cf the word ‘sedition’ in order to ascertain the scope’of cl. (2) 
of Art. 19,7*° though, later, he condemned the uses of speeches 


in the Constituent Assembly for the purpose of interpreting 
FFE. Z86>"° = 


In Gopalan’s case?” Kania, C.J. expressed the opinion 
that a reference to the debates on a Bill was permissible to see 
“‘whether a certain phrase or expression was up for considera- 
tion at all” and held, on a reference to the Report of the Draft- 
ing Committee on our. Constitution together with the 
proceedings in the Constituent Assembly on Draft Article 15 
that “the Constituent Assembly had before it. ...the expression 
‘due process of law’ but they deliberately dropped the use of 
that exprssion from our Constitution”? 


In the Express Newspapers case,7** Bhagwati, J., suggested 
that though changes or amendments made in a Bill while in 
Parliament are not ordinarily admissible as an aid to the cons- 
truction of the Act as finally passed, they may be admissible 
“when the terms of the statute are ambiguous or vague”. 


In Golak Nath’s case,?*® Subba Rao, C.J.. made copious 
references not only to the speeches of Dr. Ambedkar, ine: 
Chairman of the Drafting Committee, but also of other — 
members, such as Pandit Nehru, on the floor of the Constituent — 
Assembly, to demonstrate “the transcendental character | ive se 
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Even when the different aspects of a legislative proposal 
are examined by a Committee of the 
Dar iat testes. Legislature or other expert body, the Pe 
school of literal interpretation would not | 
admit their Report for the purpose of interpreting the statute, on 
the ground that “it does not follow that their recommendations 
were accepted”’.***-? 


If, however, such report precedes the introduction of the ~ 
Bill in the Legislature, it would be admissible?“ to show the 
purj ose or object behind the Act, under the ‘Mischief Rule***— 
but not for the purpose of interpreting the text of the statute. 


In a recent case,*** the American Supreme Court made 
copious references to the Reports of the Committees of both æ 
Houses of Congress-in order to determine the constitutionality 
of the Voting Rights Act of 1965-wvis a vis the Fifteenth 
Amendment to the Constitution and drew the following conelu- 
sions from the ‘voluminous history’: 

“First: Congress felt itself confronted by an insidious and pervasive evil 
which had been perpetuated in certain parts of our country through unremitting 

and ingenious defiance of the Constitution. Second: Congress concluded that 

the unsuccessful remedies which it had prescribed in the past would have to 


be replaced by sterner and more elaborate measures in order to satisfy the | 
clear commands of the Fifteenth Amendment.” , 


In Gopalan’s case,*** Kania, C. F, opined that the Report of 
the Drafting Committee on the Constitution might be looked 


into even for construing an Article thereof. in case of 
‘ambiguity’.**§ 


_ As Stated earlier, the strict doctrine of textual interpre- 
tation has been under criticism of jurists even in England, for 2S 
some time, and, as a result, the Law Commission2*® has recom- <= 


° 
mended that in interpreting a statute, a Court should take into Ž 
consideration the following materials preparatory to the enact-  * 
ment of the statute: | vie se 


~: (a) Any relevant report of a Royal Commission, Com- 
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the Act was passed; pe omen: 
_ _ (b) Any relevant treaty or other international ; 


laid before Parliament or either House before the time when * 
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time, whether or not the United Kingdom was bound by it at . 
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of the expressions have a philosophical ‘background and c 
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(d) Any document (whether falling within the foregoing 
paragraphs or not) which is declared by the Act to be a rele- e 
vant document for the purpose of interpretation. | 


If these proposals are adopted, there will be a partial aban- ž 
donment of the rule of textual interpretation in England. 


The rule of literal construction has, of course, ve beds 
of certainty, which must necessarily be a 

A mo Sas relia prime objective of the administration of e 
LA te: eee in- justice in courts of law. But, notwith- 
standing the warning of English Judges 
that fo depart from this ‘cardinal rule’ is to “launch into a sea 
of difficulties which it is not easy to fathom”,™”® a Constitu- 
tion has to be distinguished from an ordinary statute such as 
the Limitation Act" or a statute governing the relation 

between landlord and tenant. 


As an organic instrument, it cannot, by its nature, be as 
precise and specific as ordinary statutes of the nature just men- 
tioned. ‘The objectives behind the adoption of a written Consti- 
tution are, in general, more comprehensive and far-reaching than 
in the case of ordinary statutes and, unless, the Courts interpret 
provisions in a Constitution in the light of the circumstances - 
in which the Constitution was made, it might ifvolve an abuse 
even of the literal rule, as Lord Blackburn pointed out in the 
River Commissioners’ cas&™ (see p. 385, ante). 


In fact, as I pointed out at the very outset (p. 1, ante), 
there are various provisions in our Constitution which cannot 
be properly appreciated without adverting to their origin and - 
development. Most of the contents of Part III of our Constitu- 
tion, for instance, are drawn from the American Bill of Rights. 
It is regarding those provisions that Holmes, J., observed that 
a literal mterpretation cannot lead toa discovery of their meaning 
aa ambit : RET 4 

“__....the provisions of this Constitution are not EERE SE formulas Es 
having their essence in their form; they are organic living institutions transplanted | = = 

from English soil. Their significance is vital, not formal; it is to be gathered — -S 


m 
a mea 


not simply by taking the words and RETS. but by -coneiteriog eg ee a 
and the line of their ai FR 


Even in a detailed Corstieuticn such as that of Ind. a n an 











<+ 


For a better understanding of the scope of such p: ovisic is 
should be permissible for the Court to look into th ie Re 
of the different Committees of the Consi ituent Assembly as 
as of the Draft Constitution.** As I 
in England, the Jaret world is 
historical “documents int 
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C.J., in Gopalan’s case,™™* is that this can be done only im cases 
where the Court finds the language used in the Constitution to | 
be ‘ambiguous’. But ‘ambiguity’ has a narrow scope. Whatis 
suggested by me is that there may be numerous cases where the ~ = 
Gourt might be proħtably aidea in amplıj ying the meaning of 
an expression to determine whether it may have any legitimate 
ap,lication to the particular case betore it. Lhere 1s no reason 
wny such aid shouia be barred to the Court in a matter of consti- 
tutional interpretation-"’ where a merely literal and technical 
interpretation wouid minimise the value of the organic instru- 
ment. a 


Apart from that, the exclusionary attitude of the Privy 
Councu in the matter of statutory interpretation cannot logically 
be maintained in regard to constitutional interpretation where 
the Court is called upon to investigate into deeper questions, 
such as the reasonableness of a classification made or of a res 
triction imposed by the Legislature. ln the determination of < 
such questions, the Court must necessarily take into considera- 
tion ail tacts and circumstances existing at the time of the 
legislation and the object behind the relev ant provisions of the 
Constitution.**° ee 


A more liberal use of the history of the Constitution is, 
therefore, warranted in India than at 
Historical materials to present. ‘The adherence to the PERREN 
Se ene vith. the Constitution tradition of literal construc — 
on tion of statutes in some of our Supreme — re 
Court cases to exclude materials other — 
than the text of the Constitution cannot, accordingly, be 
supported. i re A 


The proper method to be applied by our Courts should be a 


combination of the literal and liberal methods, as Pomeroy spoke ` 
of in 1386°°" : rt 


“The true method of interpretation is a resultant of these acme hints di vel ere: ea 
gent forces—a combination of the precise, strict, verbal, narrow mode of the 
lawyer, and the broader, freer habit of the statesman. The one looks m iniy = 
at the letter, disregarding consequences, motives, reasons—éfa lex seripta e: ; the 
other passes by the letter, and concerns itself with great principles, | with c nsi- 
derations of a high expediency, with far-reaching national results. ... ee The one 
wald cramp and dwarf the energies of a growing nation; the | other w l 
¥ remove all the barriers which have been set up lest those energies s d 
= „e become self-destructive. Combine the two, and the Sen ideas of = 
ip ete cate of a Seams society as the subject of Shae law, are se 


hi 


ok =T 
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Sources of information which, it seems pedantic to withhold from judicial 

review .2755 

There is, in sum, no justification to exclude the historical 
materials altogether ; ‘what weight should be given to them iS , 
a matter that must be left to the Court in the case of various 
items of evidence at a judicial investigation. 


III. Since the Constitution is not an ordinary statute but 
an organic law intended as a limitation upon arbitrary action 
on the part of all organs of the State, executive, legislative or 
judicial and to guarantee to the citizens of the Republic certain 
minimal conditions of ‘justice’, liberty’ and ‘equality’ which are 
mentioned in the very Preamble to our Constitution and which 
are guaranteed by Part III containing the Fundamental Rights, 
bars applicable to causes of action under the private law, whether 
under common law or under statutes, cannot be imported, by 
analogy, to applications for writs under Art. 32 to enforce 
Fundamental Rights, as our Supreme Court has done in applying 
the principle of res judicata or statutes of limitation._ 

IV. In the light of what has been said so far, let us now 

see whether it is possible for Gur Courts 
Use of Directive Prin- to make a larger use of the Directive 
CP cable provisiens of Principles- embodied in Part IV of the 
the Constitution. Constitution to discover the intention of 

the *Constitution-makers as expressed 
in the Constitution itself. 


To the jurist, it is useless to-day to speculate as to the 
wisdom of incorporating the Directive Principles or any of them, 
in particular, in the Constitution which as I have explained, is 
essentially a legal instrument. Nor can he ignore them altogether 
on the ground that thy are non-justiciable and are, per se, not 
enforceable in the courts of law. Since they have been placed 
in the Constitution, they have to be read along with the other 
parts of the Constitution, according to the acknowledged prin- — 
ciples of construction.**” The question, therefore, is whether any _ 
use can be made of the Directive Principles in the matter of © 
interpretation of the justiciable provisions of the Constitution. _ 
The first thing that is to be noted in this respect’is that the are 
of the Directives as an aid to interpretation of the justiciable 
proyisions ef the Constitution stands on a higher level aba 
debates of the Constituent Assembly because the Di 
not ‘external’ aids like the proceedings of the | 
Assembly or similar historical materials; pues are == ts of the 
Constitution itself. The justiciable and Sras able provi 
sions of the Constitution RE make the o1 ic lay 
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tution-makers to be a surplusage,—which is not a fact Jt 
- follows that, even though the Directives themselves cannot be 
enforced by a Court of law, in looking at the Directives while 
- interpreting the other parts of the Constitution, the Court cannot 
be accused of resorting to any extra-legal method of interpreta- 
tion, because it has been laid down by the Supreme Court that 
in view ot the fact that our- Constitution is a detailed one, “the 
whole of it is to be read with the same sanctity’’,~** except to the 
extent one is legitimately and clearly limited by the other-™ 
Even in case of an apparent conflict between different provisions 
of the Constitution, eifect must be given, if possible, to both“ 
Secondly, it is to be noted that the process in which the 
Directives came into the Constitution is the same as that in 
which the Fundamental Rights were incorporated. 


It has been pointed out earlier (pp. 91-2, ante) that the 
demand for certain minimal individual 
Directive Principles Tights was as old as the very formation of 
and Fundamental Rights the Indian National Congress in 1885 and 
oo oR ele i Se it is by a process of systematic evolution 
that both Parts III and IV came to be 
incorporated in the Constitution of India. At the initial 
stage, no distinction was made between justiciable and 
non-justiciable rights. A guarantee of _certain individual 
rights was considered necessary in order to protect Indians 
against political oppression by the alien rulers. ‘The question 
of the mode of their enforcement -was not prominent at that 
stage. It is interesting to note that the list of such rights, 
included in the Constitution of India Bill, 1895, which was 
drafted shortly after the birth of -the Congress, included the 
right to free State education (art. 16), which now finds place - 
an Art. 45 of the Directives in Part IV of our Constitution. 
The right to free elementary education by the State was reite- 
rated in the Commonwealth of India Bill, 1925, drafted DY 
es Annie Besant. 


=- The same object of guaranteeing certain undeniable or 
Nehru Report unrevocable rights against oppression bee 
3 i _ any authority was at the back of the reso- 
lution @f thé Madras Congress in. 1927 which provided for the | 
setting up of a Committee to draft ‘a Swaraj Constiuti aa 
iay on the basis of a declaration of rights’ and of the D X 
port which was produced by the Conn re Bee ide: 
Modal Nehru, in 192875% <A genesis of cae) of 
sions included as Directives in the Constituti a5 
ae es a the | Nehru Report and, curiot 
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perts. It observed that the assurances and guarantees to be -+ 
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though the authors of the Constitution realised that these oes 
sions could not be made enforceable in Courts of law. Thus, s 
cl. (v) of this Chapter declared that “all citizéns.:.. > -have 
the right of free elementary education” but added that wich =. 
right shall be enforceable as soon as due arrangement shall 
hav e been made by competent authority” ee setting any time 
limit for making such arrangements. (xvii),.on the other 
hand, was a directive addressed to Saree It would be ~~ 
profitable to reproduce it: | 
3 “Parliament shall make suitable laws for the maintenance. of health an 
fitness for work of all citizens,2** securing of a living wage for every worker,?© 
the protection of motherhood,2®* welfare, of children,26* and the economic con- 
sequences of old age, infirmity and unemployment *.268 


The Resolution on ‘Fundamental Rights and Economic and 
Social Change’ adopted by the Karachi Session of the Congress 
highlighted the need for economic and social apa pe in the 
future Constitution by stating that 

“in order to end the exploitation of the masses, political freedom must include 
the real economic freedom of the starving millions”. | i ~ 


The Declaration of Fundamental Rights which was adie. 
by the Congress in 1933,7°° accordingly, included provisions for 
free and compulsory free education, protection and women and — 
children workers. : 

‘The idea that some of the rights incorporated in the future 
Constitution might be non-justiciable was clearly formulated, are ao 
the first time, in the Sapru Report, published in 1945,270 | oa: 
though it left further development of that idea to legal ex- 


given to the minorities should be divided “in such a wa that P 
the breaches of some may form the subject of judi ee i 
nouncement, and the breaches o: others may be reme 
without resort to courts of law.” ae 
The enumeration of the Senden ghia: ad oi- es 
justiciable directives was not, as just-stated, made by the Sz praas~ 
Committee itself. ‘This task was performed by Sir B. | bs Re eee 
in his draft on Fundamental Rights". whic | was presented by 
him to the Fundamental Rights Sub-Cor 
appointed by the Constituent Assembly. _ 
lysed the provisions relating to Fundament: i Ri 
in different. existing and pointed out that some — 
of these provisions could not be ge reed zy legal action ir 
Courts of law, e.g., the Di ‘ective Principles of Social Px 
_ included in Arts. A5 of the | Co: ns: titution of J ir 
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The latter included the Fundamental Rights which “are meant 


to be enforced by legal action”. Needless to say, the rignak 


included in this group eventually « came to be embodied in Part IIT 
of the Constitution. 


In group A, on the other hand, Sir B. N. Rau included the 
non-justiciable rights which could not. by their nature, be 
enforceable in the Courts by an individual who complained “of - 
their violation, and, yet, their incorporation in the Constitu- 
tion was recommended because of their educative value, in 
these words— 


“3k 39 obviotis- that none of the above provisions (such as the right Pe work, 


education etc.) is suitable for enforcement in the courts. They are really in . 


the nature of moral precepts for the authorities of the State. Although it may 
be contended that the constitution is not the proper place for moral precepts, 
nevertheless, constitutional declarations of policy of this kind are now becoming 
incteasingly frequent. They have at least an educative value he 


This suggestion was accepted bv the Drafting Committee 
and the justiciable rights were included in Part III of the 
Draft Constitution (Draft Arts. 7-27). as ‘Fundamental Rights’, 
while the non-justiciable rights were placed under Part IV 
under the headine ‘Directive Principles of State Policy’ (Draft 
Arts. 28-40). The Drafting Committee on Fundamental 
Rights emphasised the need for incorporating the Directives in 
the Constitution as ‘fundamental in the governance of the 
country’. So stated the Report :272 


‘We have come to the conclusion that in addition to these fundamental rights, 


the Constitution should include certain directives of State policy which though 
not cognisable in any court of law, should be regarded as fundamental in the 
governance of the country”. 


In the Constituent Assembly. De Ambedkar explained the | 


utility of these Directives being included in the Constitution — 
and also what was meant bv describing them as “fundamental — 


in the governance of the country’, in Art. 37 of the Constitution, 


Be a 





a 


E 







in these words— a 











“The Directive Princivles are like the Instruments of Instructions ¥ 


Were issued to the Governor-General and the Governors of Colonies. and to f hose ae 


Fy 


of India by the British Government under the 1935 Government of India A Act. Ets 
What iis called “Directive Principles’ is merely another name for the strumen nt 


px 7 me he likes with it. In the exercise of it he will have to pees 
S oe 5 | Ba instructions which are called Directive Principles. ee F 
es ate ~ “In enacting. this Part of the Constitution. the pe S g 

Er, aA to the future legislature and the future executive t 
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IOW Ir 
an they are to exercise the legislative and the executive p Dower | r thi 
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ciples but that they should be made the basis of all legislative and executive 
action ee they may be taking hereafter in the matter of the governance of the 
country’. E < 
So far as the Courts are concerned there is little doubt 
that— - | 


(i) It is the Sine #6 of the Legislature and not the Courts 
to implement the Directives, however laudable their object 
may be.?75 

(ii) The Courts cannot declare any law as void on the 
ground that it contravenes any of the Directive Principles, ae 
or their sfirit.7** 


(iii) The Directives are not enforceable by the Courts and, 
by themselves, they do not create any justiciable rights in favour 
of individuals.” 

Oe In a case of a direct confict between a Fundamental 
Right and a Directive Principle, the former must Danas in the 
Cãurts. 


The cry, on the political platform, that the fundamental 
rights should be read as subject to the Directives, is thus un- 
warranted. The foregoing conclusions emerge not because the 
Courts are apathetic to the non-justiciable provisions embodied 
in Part IV of the Constitution, but because of the provisions 
of the Constitution itself, pamely, Art. 37 which expressly pro- 
vides that the provisions in Part IV “shall not be enforceable 
by. any court” and Art. 13 that any law which is inconsistent - 
with the provisions included in Part III of, “shall, to the extent 
of such inconsistency, be void”: 


But it does not necessarily follow that the Courts are 
entitled to shut their eyes to the provisions contained in Part iv . 
or to treat them as outside the Constitution, for,— 


(a) Art. 37 merely says that the Directives shall not ‘be Sy 
‘enforceable’ in the Courts; it does not say that the a. 
cannot make any use of them at all. | 


(b) A Judge takes the oath to ‘uphold the conato a 
which, of course, includes every part thereof. The Courts can- 
not, therefore, overlook the fact though they themselves sannat., = 
enforce the Directives, the Legislature and the Executive 3 z 
enjoined by the Constitution (Arts. 36-7) to SHOT ee ee = 

business of the Courts, according to — Constit 1, therefe 
=- would be to facilitate such ir i | 
Fo the ather Bria ias the poisi 
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tionality, the Court has to look into Part IV as well, for, m 
interpreting a Constitution, as in the case of an ordinary 
statutory instrument, ™®” the instrument must be read as a 
whole.**°In interpreting the other provisions of the Constitu 
tion, therefore, can the Courts overlook that the authors of the 
Constitution regarded certain principles as ‘fundamental in the 
governance of the country’ and that, accordingly, their inten- 
tion in incorporating the other provisions should be ascertained 
in the light of that fundamental postulate? Can the Courts 
overlook that the makers of the Constitution, while enshrining 
in the Constitution certain provisions for ensuring the pelitical 
liberty of the individual and also a system for better govern- 
ment, at the same time, sought to ensure the socio-economic 
development of the community by exhorting the policy-makers 
for the time being to implement the programme chalked out in 
the Preamble and the Directive Principles of the Constitution? 
The rest of the Constitution, indeed. is an enlargement of the 
ideals embodied in these non-justiciable portions which have 


rightly been described as the very ‘conscience of the Cons- 
titution’.*%? 


In fact, though the attitude taken by our Supreme Court 


Dikte Principles towards the Directive Principles in the 


may be aid in interpre- Carly case of Champakam?%2 was strictly 
tation of fundamental — i - à Ti 
Hetita thetelves legalistic, the Court has, in its later deci 


sions, acknowledged the proposition that it 
cannot ignore the Directives altogether in determining the 
constitutionality of statutes and even in the matter of determin- 
ing the ambit of the fundamental rights themselves.2%3 This 
result has been achieved by applvine the doctrine of ‘harmonious 
interpretation’. of different provisions of the Constitution. ‘The 
doctrine, as applied to the Directives. was at first negative in 


its implication, as formulated by Das, C.J.. in Ouareshi’s 
case :?84 Sete: $ 5 ae 


” 


“A harmonius interpretation has to be placed upon the Constitution and 

` so interpreted it means that the State should certainly implement the directive 
Princip'es but it must do so in such a way that its laws do not take away or 
abridge the fundamental rights... _.. 3 l Bees 

~- But in the Kerala Education Bill opinion.28? which was 
delivered only a few davs later. the doctrine was put in a more 


positive from by Das, C.J.. and. it is obvious that as so stated, 
the fullest application of that doctrine has not yet been ‘made. = 


So’ said Das, C.J., in this case?**—. eae 
© “_._.. the directive principles of State policy have to ‘conform to a 


P 
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> - subsidiary to the Chapter on Fundamental Rights. Nevertheless, in. detem = 
= =- ining the scope and abmit of the fundamental rights relied behalf 


person or body the Court may not entirely ignore the directiv 


ples of State policy laid down in Part IV of the Constitution but st 
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the principle of harmonious construction and should attempt to give effect to 


both as much as possible’ 255 
e 


To be precise, though the Directive Principles must give 
way to fundamental rights in case of a clear conflict betwen 
them, such conflict itself may be minimised, if not eliminated, 
by reading the Directives as an aid in interpreting the funda- 
meytal rights themselves. The dynamic-value of the Directives 
in achieving social progress through the Judiciary, in the manner 
suggested has not, in fact, been tuly explored. - Mudholkar’ J., 
in Sajjan Singh’s case, 5>” however, made a passing sugges- 


tion iñ this behalf: 
“The rights enumerated in Art. 19 (1) can be-subjected to reasonable res 
trictions under cls. (2)-(6) of Art. 19 and the other fundamental rights— or at 


least many of them—can perhaps be adapted to meet the needs of a changing © 


society with the aid of the directive principles” 285 


bt may be submitted, in this context, that tkolth Diy GS 
in the Kerala Education Bill Reference?" case suggested that 
that the Directives might be looked at ‘in determining the scope 
and ambit of the fundamntal rights’ themselves, on one point, 
at least, the majority judgment did not offer due recognition to 
the Directive in Art. 45, in determining the scope of the funda- 
mental right guaranteed by Art. 30 (1). Cl. 20 of the Kerala 
Bill provided that “‘no fee shall be payable by any pupil for any 
tuition in the primary claSses in any Government or private 
school”. ‘This was in conformity with-the Directive in Art. 45 
that the State must provide for free and compulsory education 
for children. But the obligation of the State to provide free 


primary education could not be carried out if private institu- 


tions which also offered primary education continued to charge 
fees in their institutions. Das, C.J., for the majority, held that to 
enforce such a condition upon a minority institution as a condi- 


tion of its recognition by the Government would violate their 


fundamental right under Art. 30 (1) and the obligation of the = 


Government to implement Art. 45 could not be extended to fc 


minority institutions (paras. 33-4, ibid.). That it was possible — 
to harmonise the scope of Art. 30 with the Directive under — 


Art. 45 would be evident from the dissenting opinion of “enka 


tarama Aiyar, J., on this point (para. 41, ibid.)— — 

“... „That is the true scope of the right under Art. 30 (1), and 
gation of the State in relation thereto is purely negative. It car ax oe hit 
the establishment of such, institutions, and it shouid not interier ; : 
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wered that the situation could be met by the State paying compensation lo the ~ 
minority institutions to make up for the loss of fees. That serves clearly to reveal 
hat what the minorities ight for is what has not been granted to them under | 
Art. 30 (2) of the Constitution... _In my opinion, there is no justification — © 
for puttipg on Art. 30 (1) a construction which would put the minonties ina 
more favoured position than the majority communities”. 





The Court has already taken cognisance of the sonia a 
of the Directives in interpreting and apply: ing some of the pro- 4 
visions of the Constitution in order to uphold social legislation” ~~ 


I. Though the Courts cannot declare a law to be modd | 

on the ground that it contravenes a Direc | 

Decal application of tive Principle, nevertheless the constou = 
tional validity of many laws has been 

maintained with reference to the Directives. For instance, 

(a) it has been held that when a law is challenged as cons- | 
tituting an ‘unreasonable’ restriction upon a fundamentaleright 
guaranteed by Art. 19, the court must reject that contention 
if the laws seeks to carry out an object desired by the Directives 
because what the State is required to do by the Constitution  ~ 
itself. cannot be said to be ‘unreasonable’. In other words, 
restrictions, which are imposed on the exercise of Fundamental — 
Rights for the purpose of securing the objectives enjoined by } 
any of the Directives, would be regarded as ‘reasonable’ res- $ 
trictions within the meaning of cls. <2) to (6) of Art. OPE : 
Thus— 

(i) Art. 47 has been relied upon to uphold the reasonable- 
ness of a law of prohibition imposing restrictions upon the — 
possesion, sale etc. of intoxicating liquors.**® = 

(ii) Art. 43 has been relied upon to sustain the reaeonles ae 
ness of the restrictions imposed by the Minimum Wages Ac, 
1948.*55 7 

Cit) At: 48 has been referred to uphold the reasonable, 3 
ness of the prohibition of slaughter of cows and calves.®™ = 


(b) Acquisition of land for the purpose of achiev ing Sem 
objects of the Directives contained in Art. 39 (b)- (c) shoul 
be held to be for a ‘public purpose’ within the meaning of ame 
31 (2,22 . ? ae Pee 
II. A most portentous application of the Dii V 
was made by the Supreme Cour 
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of Art. 19 defined the limits of police power with respect to the 
fundamental rights guaranteed by cl. (1) of Art. 19, that did@* 
not exhaust the regulatory power of the State which pervaded 
the entire legislative field as an implied power under each item 
in the legislative lists: 

“But the power of social control and regulation of private rights and 
freedoms for the common good being an essential attribute of a social and 
political organisation, otherwise called a State, and pervading, as it does, the 
entire legislative field, was not specially provided for under any of the Entries 
in the Legislative List and was left to be exercised, wherever desired, as part of 
the appropriate legislative power” 290 
s 
Jagannadhadas, J., who was in the minority, also agreed 
with this view: | 

“The respective legislatures in the country have plenary powers assigned to 
them with reference to the various subjects covered by the entries enumerated 
in the Lists in the Seventh Schedule... .__ . These powers are subject to the limita- 

* tion under Art. 13 that the power is not to be so exercised as to infringe the 

fundamental rights declared in Part III of the Constitution. And, therefore, the 

legislatures can exercise every power, including the police power, if it is necessary 
to import that concept—within these limits, in so far as it is now provided for in 

Art. 19 (2)-(6) and Art. 31 (5) (6) (i) or other specific provisions in the 


e. 


e 


Constitution” .29° : 


The net result of this is that in the matter of initiating 
social control legislation for the purpoSe of implementing the 
Directives, the State shal? not be lacking in power owing to the 
absence of any specific provision conferring such regulatory 
power. It can assume that power within the ambit of the legis- 
lative entry to which the legislative measure relates, -subject 


-only to this limitation that no fundamental right is infringed 
by 1t.7° i ‘ 


- A similar application of the Directives in the Legislative 
sphere to interpret the ambit of an enumerated power has been 
made in the later case of Asstt. Commr. v. Buckingham & 
Carnatic Co.*** ‘The question in this case was as to the vires _ 
of the Madras State Legislature to enact the Madras Urban 
Land Tax Act, 1966, which imposed a tax on urban land At a = 
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406 a 
ciples’, even assuming that the impugned tax was a tax ie ad 
~ *capital assets’, which it was not. ee 


a The doctrine of harmonious construction has been resorted = 

to by. the courts to minimise apparent — 
Pe berg of further use conflicts between Fundamental Rights and — 

the Directives.*°'2 That conflict would be — 
further reduced if they remember the view of the makers of — 
the Constitution that the Directives were to be in the nature of 
permissible restrictions to the fundamental rights enumerated 
in Cl. (1) of Art. 19 besides those which are ‘contained in the 
limitation Clauses of that Article. Thus observed BE 
Ambedkar in the Constituent Assembly :?%” 


“If the statement of obligations (referring to the Directive Principles) neces- 
sitates the imposition of laws, it is obvious that the State with regard to the ai 
E 

| 





Matters mentioned in these Directive Principles has the implied power to make a 
Se on hs 8 the various provisos attached to the various fundamental (rhts) 
articles need mot be interpreted as though they were matters of straitjacket, as if 
nothing else is permissible.” 


It is true that the same legal weight cannot be placed on the 
exceptions specifically mentioned in cls. (2)-(6) and the Direc- 
tives as exceptions to Fundamental Rights inasmuch as the 
Directives stand outside Part III, and the specific enumeration 
in cls. (2)- (6) would lose their juristic value if others may be ie 
imported into these limitation Clauses. At the same time, there 
is nothing to prevent the Court from reading the exceptions 
themselves as: coloured by the Directives. For instance, Cl. — = 
(5) of Art. 19 enables the State to impose reasonable restric- its 
tions ‘in the interests of the general public’. The Supreme / SR 
Court has already held that if any restriction, which is otherwise = 
permissible, has been imposed on a Fundamental Right to 7 4 





implement any of the Directives, it should be held to be a 
‘reasonable’ rstriction. What is suggested further is that if ee. 
any restriction is imposed on an individual’s right of property in — a 
order to ensure a socialistic distribution of the material resources > 
-of the community or to prevent concentration of wealth as en- 








Sete 
a, 


pa joined by Cils. (b)-(c) of Art. 39 of the Directives, the gro and s 
x x sd for such restriction must also be held by the Court to be leg iti- af H 
— mate, namely, that it is in the ‘public interest’, é S> the pebi ri 


taxation of income or wealth. 
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Art. 39 (b)- (c) of the Constitution, namely, that it is one of 
the objectives of the State as envisaged by the Constitutign that < 


“the ownership and control of the Bees resources of the community are 
so distributed as best to subserve the common good; that the operation of the 2 
economic system does nòt result in the concentration of wealth and means of 
production to the common detriment”? 


The Court has not yet answered this question but may be 
called upon to answer it ere long, if the Constitution, as it e 
existS, has to be justified and maintained against the ever- 
ificreasing onslaught of believers in a sueiilistit and collectivist 
society. 


At any rate, it may be predicated at once, that had the 
Court given more attention to these Directives, the Court would 
have saved itself from the long struggle which is going 
on between the Judiciary and the Legislature upon the question 
whether it was intended by the framers of the Constitution that 
ALTE (2) requires that a legislation for compulsory acquisi- 
tion of private property must provide for the payment of full 
compensation or the market value of the appropriated property 
and whether the adequacy of the compensation which is afforded 
by such law is subject to judicial review. The bringing by the 
Government of the Constitution (24th and 25th Amendment) 
Bills (while these pages are through the Press) to control the 
polonged persistence of “the Judiciary to ignore the earlier 
Fourth Amendment Act, might, to an impartial observer, under- 
mine the prestige of the Judiciary itself. 


In another manner, it is possible for a Court to indirectly 
enforce the Directives though they are not directly enforceable. 

As stated earlier, the Supreme Court has already held that 

* acquisition of land for the purpose of implementing a Directive 
principle must be deemed to be for a ‘public purpose’ within the 
- meaning of Art. 31 (2).78° Should not the converse also hold 
good? For instance, a Legislature makes a law providing os 
the acquisition of land for the purnose of establishing — > 
slauchter house, without exempting from slauchter in that — 

- establishment cows, calves and other milch cattle. who are z 
sought to be protected by the Directive in Art. 48. The Court i 
has already taken the view that a law which ‘prohibits the 
slaughter of cows. calves and milch cattle is valid because that — 
is one of the objectives behind our oe To now ~ 
hold that a slaughter house for the slaughter of- H “h cat Hes 
an establishment for public purpose, so as to- ae he 
compulsory acauisition of private property for | a pur- 
pose which, is contrary to a Directive Froe 

= “public purpose’ would be to give me Ba 
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such law as includes within its fold some purpose which is iat 
a public purpose. Otherwise, there would be nothing to prevent 
the State from acquiring lands tor the erection of State liquor 
shops in the interests of revenue or for the employment of children 
and women in hazardous work in a defence ordnance factory. 
In this context, it would be useful to recall the words of Mahajan, 
J.. in the Zemindary case*: 
“Now it is obvious that the concentration of big blocks of land in the hands 
of few individuals is contrary to the principles on which the Constitution is based. 
The purpose of the acquisition contemplated by the impugned Act is to do awzy 
with the concentration of big blocks of land and means of production in the 
hands of a few individuals. _... Surely, it is to subserve the common good by 
bringing the land. which feeds and sustains the ome aS and also produces 
wealth by its forest, mineral and other resources, under State ownership or control. 
This State ownership or control over land is a necessary preliminary step towards 
the implementation of the directive principles of State policy and it cannot but 
be a public purpose” 225 





No less enlightening are the words of Das, CJ., in the ~— 
Prise Competition case: 


“The avowed- purpose of our Constitution is to create a Welfare State. — 
Seas It is the duty of the State to secure to every citizen, men and women, the 
right to an adequate means of livelihood and tð see that the health and strength 
of workers, men and women, and the tender age of children are not abused, to — y 
protect children and youths against exploitation and against moral and material 23 
abandonment. ..... 

The question canvassed before us is whether the Constitution makers who _ 
set up such an ideal of a Welfare State could possibly have intended to elevate 7 
betting and gambling on the level of country’s trade or business or commerce and — E 


to guarantee to its citizens the right to carry on the same. -There can be only = 
one anSwer to the question” 2% ee 


In paying due reSpect to the Directives, in the manner afore- 2 


~ 


t è 









* 
YAS 
aera 


said, the Court would not be defeating the justiciable portions — % 
of the Constitution, but only furthering the aim of the omen = 
instrument as a whole and also averting any violent revoluties 
am so far as that can be averted by the introduction of am 
_horative legislation by imperceptible advances. The pro ble 
has, in fact, been brought to the forefront in recent Umes 
S = the increasingly vehement pressure from socialistic an 
extremist parties to eliminate property rights ay 
a any on the part of the government in power- 
them half-way, culminating. in the introduction 
; nt: y-Fifth | Amendment of ne at ee to. 
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and anarchy, by taking a comprehensive view of the entire body 
of the Constitution instead ot a solely legalistic view of a part œ 
thereof? It would be instructive to reproduce the words of 
S. R. Das, J., which were not heeded to by the majority in Subodh 
Gopal’s case,**°— 
“It is futile to cling to our notions of absolute sanctity of individual liberty 
or private property and to wishfully think that our Constitution-makers have 
* enshrined in our Constitution the notions of individual liberty and private pro- 
perty that prevailed in the 16th century when Hugo Grotius flourished or in the 
18th century when Blackstone wrote his Commentaries and when the Federal 
Constitution of the United States of America was framed. We must reconcile 
oarselves to the plain truth that emphasis has now unmistakably shifted from the 
individual to the community. We cannot overlook that the avowed purpose of 
our Constitution is to set up a welfare State by subordinating the social interest 
in individual liberty or property to the larger social interest in the rights of the 
community ’”’.295 


[s it not permissible for our Courts to go a little further, in 
interpreting the statutes themselves, in 
Use of Directives in consonance with the Directives, in so far as 
statutory interpretation, s ? a à å 
suggested, that is possible without doing violence to 
unambiguous language? It is hardly neces- 
sary to point out that in an age of multitudinous legislative 
production, there is much of imperfection and ambiguity in 
statutes, particularly, in those where there is scope for a conflict 
of opinion even amongst he suporters of a particular policy. 
In a country like the United States, where the Constitution is 
brief and yet gives a power of judicial review to the Courts, 
the Supreme Court has resorted to conflicting economic and 
social ideologies, with changes in the composition of the Court. 
In India, it is not necessary for the Courts to grope in the dark, 
because our Constitution is far more detailed and, above all, the 
- goal of the body politic in this country is declared not only in 
the Preamble but in Part IV of the Constitution, in unmistakable : 
terms. tt Seo oe 
When a statute comes for interpretation before. a Court mee 
India, apart from the canons of statutory interpretation, the — 
Court has several other guides. ‘The Fundamental Rights, aes a 
course, operate primarily as a negative force, namely, lat the ~ =. 
Court must annul the statute if it clearly offends against any of © = 
the fundamental rights: But the question whether a fundamental _ ay 
right-has, in“fact, been offended, involves a two-way interpreta- ae 
tion, namely; that of the relevant constitutional provision =< 1 ee 
=- one hand and of the impugned statute, on the other hand. Tt be ie 
_. Court would be entitled to strike down a statute | nly wher 
Taree ea of ee PARN. is- clear Pie una ou0us2"* and 
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interpretation as will bring it in conformity with the constitutional z 
i ig and thus save the statute:*°"-° - 
her if a provision in a statute is capable of two interpretations then that = 


interpretation should be adopted which will make the provision valid rather than 
the one which will make it invalid” 293 


In my opinion, it is not legitimate for the Court to play the 
part of a mere oniooker as regards the working of the Directives. 
it is to be noted that though the Court may not have any part 
“in making laws”, it has to take notice of the fact that, under 
Art. 37 oi the Constitution, the Legislature is at least morally 
bound to implement the Directives. ‘lhe question is, Has the 
Court any obligation to assist the Legislature in carrying out 
this obligation, where it is possible for the Court to do this by so = 
interpreting a statute as to enable the Legislature to discharge 
this obligation under Part IV, in cases where the statute is capable 
of such interpretation My answer is in the affirmative, because. 
the word ‘State’ is defined in Art. 36 in the same manner as im 

oo a S Art. 12. —If the Court Has any part under 

Art. 12 (pp. 178, et seqg.), it must have a 

Similar part also under Part IV. All the Articles from 38 to 51 
are addressed to the ‘State’. In this context, we cannot over- 
look the fact that while the Constitution of Eire addresses the « 
Directives solely for “the guidance of the Oireachtas”, i.e., the F 
Legislature. (Art. 45), the Directives in our Constitution are 
addressed to ‘the State’ as defined in Art. 12. The word ‘State 
in Arts. 38-51 is, therefore, to be understood in the same sense 
as in Art. 12. Thus, Art. 51(c) desires that “‘the State shall 
foster respect for international law...... ”. Even in countries 
where there is no such directive contained in the Constitution, the 
Courts act on the presumption that the Legislature did not intend | 
to violate the principles of international law” and would be slow ~- 
to interpret a statute to violate rule of international law if al 4 
other possible construction remains.*°® In the face of the afore- 
said Directive in the Constitution, the duty of our-Courts cannot a 
be otherwise; it is therefore, legitimate to read the word ‘State’ ae 
in Art. 51 to include the Courts as well. EREN 


The same may be said of the provision in Art. 50, r 
Sate the separation of the judiciary from the executive. — 
the legislation which may be necessary to effect this obje 
~“ fo be undertaken by the Legislature, the Courts the = eh ves s 
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tion, the national leaders, who themselves had suffered at the 
hands of the executive Magistrates, declared, in Art. 50, that the 
goal of independent India was to take away the judicial funetions 
from the members of the administrative services. Once this was 
effected, the administration of criminal justice was to be manned 
exclusively by members of the ‘judicial service’, as defined in 
Art. 236(b) and persons brought under that fold ‘by the applica- 
tioh of the power under Art. 237. Unfortunately, as in other . 
matters, the Directive in Art. 50 could not be implemented in two *¢ 
decades after independence; hence arose the problem under dis- 
cussign. The question is w hether the Judiciary had any concern . 
to facilitate “a smooth transition from the Imperialistic to a 
democratic regime as vouchsafed by the Constitution. It is 
common knowledge that since independence, pursuant to the above 
objective, many statutes have provided that quasi-judicial posts 
should be held, not by members of the administrative services, 
but by members of the judicial services. In some of such provi- 
sions, it 1s clearly laid down that the post must be filled in by a 
Judge of a High Court or a person qualified to hold that office, 
or a District or Additional Judge.. In such cases, little inter- 
pretation is required on the part of a court to which the statutory 
provision may be brought for application. But, in s. 7(3)(d) 
of the Industrial Disputes Act, 1947, as amended in 1956 and 
1964, the expression used, in connection with the office of the 
presiding officer of a Labour Court, is that a person in order to be 
qualified for appointment to that post must have “‘held any judicial 
office in India for less than seven years”. The question ma 
the Supreme Court, in Statesman v. x, Sane 
r E E rig tet Deb, a was whether a member of the — 
Administrative Service, who had exercised the function of a : { 
- Magistrate under the Criminal Procedure Code for some years, — 
-could be said to be a person who has held a ‘judicial office’. It = 
requires no argument to hold that the function of a Magistrate _ eee 
under the Code is a judicial function, because it is the function 
of administering criminal justice. It does not, however, ollow. 
that the office of a Magistrate, when held by a member ae eee 
administrative service, must also be held to be a ed MS 
even after the adoption of Art. 50 in the Sores ition. 
q IERE came to answer thi: re 
i. ans A ith due Sgr, E interesting. — It wē 
if a person a judicial function co e 
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trative service discharging the judicial function of a Magistrate 
in England. The other reason, namely, that the Respondent was 
“holding a fixed position for nineteen years” as Magistrate, might # 
be a good ground for refusing Quo Warranto which, of course, ; 
was not a writ of right. But to hold that “the distinction between 
judicial function and judicial office is artificial and unsubstantial” 
runs foul of the Directive in Art. 50, and, indeed. of the other 
observations of the Court itself which were a commentary on 
that Article without mentioning it and also on the policy under- 
lying s. 7(d) of the Act which the Court was called upon "to 
interpret: ‘ 

“......the intention of the Legislature really is that men who can be described 
as independent and with sufficient judicial experience must be selected. The 
mention of High Court Judges and District Judges earlier in the same section æ 
indicates that ordinarily judicial officers from the civil judiciary must be selected 
at least so long as the separation of judiciary from the Executive in the public 
services is not finally achieved. The appointment of a person from the ranks of 
civil judiciary carries with an assurance which is unique. The functions of a 
Labour Court are of great public importance and quasi-civil tn nature. 

.....Persons employed on multifarious duties and in addition performing Some 


judicial functions, may not truly answer the requirement of section 7...... For 
it cannot be denied that the expression ‘holding judicial office’ signifies more than 
discharge of judicial functions while holding some other office. ..... vd 


A layman must be in bewildered to find out the reason why, | 
in the face of such unequivocal pronouncement as above, the 
Court could “agree with Bachawat. J. (who was for the time 
being a member of the Supreme Court), that a magistrate holds 
a judicial office’. The public may not be concerned with the 
particular writ of Ouo Warranto against the Respondent in the 
case before the Supreme Court but may be pained to find that, 
finding an opportunity to construe s. 7(d) of the Act in conson- z 
ance with Art. 50 of the Constitution, the Court aids the Executive - _ 
in continuing to man the quasi-iudicial post for vears after the 
commencement of the Constitution, contrary to the mandate of | 
Art. 50. The Court might. without doine violence to any canon 
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mind. In our Constitution, that goal or object is written clearly 
on the face of the Constitution, in Part IV, to the effect that— . 
“The benefits of economic development must accrue more and more to the 

relatively less privileged classes of society, and there should be a progressive . 
reduction of the concentration of incomes, wealth and economic power. The 
problem is to create a milieu in which the small man who has so far had little 
opportunity of perceiving and participating in the immense possibilities of growth 

e through organised effort is enabled to put in his best in the increase of a higher 
standard of life for himself and increased prosperity for the country...... | ys ee 
creating appropriate conditions, the State has to take on heavy responsibilities 
as the principal agency speaking for and acting on behalf of the community as 
gf whole. .. ...”.401 


It is on this very objective of the Constitution, contained in 
Art. 39, that the Supreme Court relied, in the Bihar Zemindari 
Abolition Case,°°* to hold that to nationalise a zemindary was” a. 
‘public Purpose’. To quote Mahajan, J.— 

. “Now it is obvious that concentration of big blocks of land in the hands of 

a few individuals is contrary to the principle on which the Constitution of India 

is based. The purpose of the acquisition contemplated by the impugned Act 

therefore is to do away with the concentration of big blocks of land and means 
of production in the hands of a few individuals and to so distribute the ownership 
and control of the material resources which come in the hands of the State as 
to subserve the common good as best as possible. In other words, shortly put, the 
purpose behind the Act is to bring about a reform in the Jand distribution system 
of Bihar for the general benefit of the community as advised. The Legislature 
is the best judge of what is good for the community, by whose suffrage it comes 
into existence and it is not possible for this Court to say that there was no public 
purpose behind the acquisition contemplated by the impugned statute. The 
purpose of the statute certainly is in accordance with the letter and spirit of = 
Constitution of India”. < 


The only thing that I suggest in the rresent context aaa , 
the Court should take a similar attitude in the matter of inter- l 
pretation of statutes even where there is no question of inter- 
pretation or application of any provision of the Constitution 
outside the Directives. Bo so doing, a Court would smoothly 
usher in state of affairs which is conducive to the achievement Tia 
of the Directives as the goal of our State. and thereby reduce e 5 
occasion for amending the Fundamental Rights in order to imple- sss 
ment the Directives which. certainly, does not sound well. Aa 
a might explain what I mean: ai A E E 

S. 47(1) of the Motor Vehicles Act, 1939 empowers a 
Transport Authority to grant or refuse a permit for o eT: 
a vehicle as a stage maei, upon a consideration plena 
circumstances B ub-c $ p> 
couched in very o l 2 i 
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ing sub-cl. (a), it may legitimately be held that other conditions 


- being substantially equal between two applicants, it would be in 


~ 





the public interest to refuse permit to an applicant who already 
holds permits for a fleet of buses. In fact, the Supreme Court 
has, without the aid of Art. 39(b)-(c), come to hold that refusal 
of a permit on the ground that it would make the applicant a 
monopolist would be justified on the ground of ‘public interest’ 
within the meaning of s. 47(1)(a) of the Motor Vehicle Act?” 
What I am suggesting is that the same conclusion could follow 
from an application of the Directive Principle in Art. 39(b) (c) 
even if there was any doubt as to the interpretation of the expres- 
sion ‘public interest’. 


In a sphere where there is no question of any direct and clear 


conflict with the Fundamental Rights Courts can hardly 


ignore the Directives once it is realised that the Directives also 
aim at the freedom of the individual, though from a different 
aspect. Historically, as I have shown, the Directives have the 
Same source as the Fundamental Rights and that it is only the 
non-justiciability of the Directives, by nature, by reason of which 
the makers of our Constitution were obliged to separate the 
Directives from the Fundamental Rights and place them under 


a separate Part. But both sprang out of the same protest of the — 


freedom-fighters of this country against injustice and exploita- 
tion suffered by the people under foreign domination. ‘Thus, as 
early as 1931, the Congress, in a resolution on Fundamental 
Rights, —otherwise known as the ‘Karachi Resolution’, declared— 


“In order to end the exploitation of the masses, political ra must 
include real economic freedom of the starving millions.” 


The makers of our Constitution, therefore, desired to reach- 


the same goal by imposing both ngative and positive obligations 
upon the State.*°* 


While the Fundamental Rights seek to establish the freedom | 


of the individual against legal inequality and arbitrary action 
by the State, the Directives aim at establishing social and 


economic justice and the dignity of the individual, which is 
assured by the Preamble to the Constitution. Ina modern society, 


_ freedom from wants and freedom from exploitation by others 


ols no less important than freedom from arbitrary exercise of — 
ee by the State. An exercise of equality before the law, for — ae 
Stance, is impossible where the aggrieved individual has — se 


to enforce his right to equality in a court of law. 
a Court has duty to keep the Fundamental ` 
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Society, as represented by the Directives. If, in determining 
what is obscene so that the fundamental right to publish a matter 
may be forfeited in order to suppress an obscene mattér, the 
Court has to find out the ‘national standard’ and the ‘mores’ of 
the community," in interpreting a law of prohibition it will not 
be improper for a Court of law to remember that “the prohibition 
of the consumption of intoxicating drinks and of drugs which 
are injurious to health” are the objectives of our society, under 
Art. 47 of our Constitution, without, of course, violating the 
established principle that nobody can be punished for violation 
of a*penal law which is vague or uncertain. 


e 

In the industrial sphere, the Supreme Court has, in fact, 

acknowledged that the principal objective of our Constitution, as 

expressed in its very Preamble, is to establish ‘a welfare State’— 

to secure all its citizens justice, social and economic’’*°* and that 

statutes and orders thereunder should be interpreted consistently 
with this objective. 


What I suggest is that the full potentiality of judicial review 
in the statutory sphere in smoothly ushering in a state of society 
envisaged by the Directives has not yet been realised. 
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CENTRAT A 


‘ LECTURE VIII °. 


EFFECTS OF UNCONSTITUTIONALITY . 
AND 
PROSPECTIVE OVERRULING 

The doctrine that a positive law which transgresses the 

` fundamental law is null and void has its roots in the concept’ 

of natural law as a norm to which positive law must conform. 

A“thing is vald or just only when it conforms to a norm, hence, 
when a positive law violates the norm of natural law, it ceases — 
to be Atu 14 
it has already been explained how the ideal of a iain ie 
law was born out of the ideal of natural law 

ee ew yomting as a higher low, having a superior source 

and sanction and contaming ideal prescrip- 

tons. It has also been pointed out that side by side with the 

concept of natural law as a law higher than positive law, there — 
has been, from the earliest times, a notion that natural law is 4 | 
a norm to which positive law must conform because of the 
superiority of the former. It is only a step forward to assert — E 
that a positive law which transgresses the dictates of natural — i 
law is no law and is, actordingly, void (pp. 72-74, ante). ae 


Aristotle was perhaps the earliest thinker who could meer rs ie 2 
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“A law which does not make a distinction between right and wrong according ~ 
to nature, oughi not to be regarded as law, it ought not to be called law’’.* 
The germs of the modern doctrine that any State act which 
A violates the ‘fundamental law’ of the land 
Lar agg es is null and void are to be found in the 
Magna Carta, where, in Chapter LAE 
King John covenants that he 


ee “shali procure nothing from any one, directly or indirectly, whereby any part 
of these concessions and liberties might be rev eS or diminished; and if any such = 
thing has been procured, let it be null and void” 


© ~~~ Even if a statute violates the Magna Carta, it would be 


= void; and this proposition, astounding in 
Confirmatio Chart s 
ie a England, was asserted by Parliament itself 
‘ia Statute enacted in the reign of Edward III in 1369,° intituled- 
‘Confirmation of the Charters— 


» a 
—_— a 


“That the Magna Carta should be holden and kept in all points, and if any _ 
s--~~statute be made to the contrary, that shall be holden for none.” 


“eo 
he 


-~ By the time of the Tudors, the principles guaranteed by thie £ 
-Magna Carta had entered into the general stream of English — 
-Common law and this led to the evolution of the doctrine of 
ssuperiority of Common law to Acts of Parliament, inasmuch as 
Common law was the embodiment of “natural reason a - 
and expounded by a collective wisdom ef many generations’ as 
distinguished from “Acts of Parliament or Royal Ordinan 
“which owe their fleeting existence to the caprice of the K 
_to the pleasure of councillors which have a material 
“and may be repealed at any moment’’.* 


~ ee = 


E A judicial exposition of this doctrine of an Act of Parkai 


ot being void because of repugnance to NA 
* Coke CJ, 610 A.D.). ~ 

a fo) + uC ommén.law: is-to be found in the famous 

‘dictum of Chief Justice Coke in Bonham’s case,’ in the time of 


;, which has been referred to earlier Cp 74, ante. = i 


es ae a F “It appears in our books, that in many cases, the common pe sh 
ce at , and sometimes adage; them to be TONE void LP r when 
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A similar view was expressed by Holt C.J. in City of London 
i Holt, CJ. (1701). * Y- Wood,” regarding an Act of Parliament e 
4 which ordained ‘that the,same person should 


: 


be party and Judge’. 


Even Blackstone, the legalist, suggested that a rule of 

positive or municipal law, which violates a 

, law of nature or of God is votd and need 

not be gak As to the superiority of the law of nature, he 
says— 


Blackstone (1765). 


“The law of nature, being coeval with mankind and dictated by God Himself, 
is of course superior in obligation to any other. It is binding over all the globe, 
in all countries and at all times; no human laws are of any validity, if contTaTy 

X fo this”. 11 P- » 


——— 


He illustrated the above proposition with reference to the 
case’of murder, which is prohibited by divine as well as natural 
law and observed— 


“If any human law should allow or enjoin us to commit it, we are bound to 
transgress that human law... ._.. 12 a ; 


The simple logic behind the nullity of an unconstitutional 
law is that if there are two. laws, one 
tabediitant of -DAGEN superjor to the other, the latter must give 
will, and hence, superior way whenever it is repugnant to the for- 
ee mer. We have so far deduced the concept ` 
of a law superior to positive law from the 
doctrines of natural law and reason. When it was transplanted j 
in the field of a written Constitution as a fundamental law, it 
was reinforced by the theory that the Constitution is enacted 
- by the people of a State themselves (p. 86, ante )*'?4, while the 
ordinary or positive laws are enacted by some agency set up by 
the Constitution. It would be wrong to refer to it merely asa | 
theory because it is expressly stipulated in the Constitutions of | 
the United States of America as well as of India, in their Pre- fo 
amble, that the Constitution is ordained by the people themselves, 
while the different organs, such as the Executive, the Legis- 
lature and the Judiciary, are created by that Constitution, and sa 
can, therefore, claim only a delegated or Septgicion,. authority. — 
Being the expression of the will Gf = mediate organisat 
s a which derives its authority from the p Ope te: 
ence, positive positive law must necessa giv way to 
ee ee Sethi Constitution which pet nbodiment 
of the will of ae pec 
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“There is no position which depends on clearer principles than that every act 
e The Federalist (1788). Commission under which it is exercised, is om SRD 
legislative act, ther@fore, contrary to the Constitution can be valid ’.13 
Instead of leaving it to speculation or debate, some Consti- 
Ae tutions, including the Indian, have included 
we he ee a specific provision in the Constitution 
itselt that if any law or other rule having 
the force of law is inconsistent with the Constitution, the Cons- 
titution shall prevail and the other law shall, to the extent ‘of 
such inconsistency, be void.'* : 
Once it is realised that unconstitutionality is an extension 
Even without such of the ordinary common law doctrine of 
tititiodal law woud be  wlira vires (p. 275, ante) arising out of the 
void ab initio, by a pro existence of a higher law limiting powers 
cw doettine’ ce | of a subordinate legislature, whether in 
vires. the case of a statutory corporation or a 
colonial legislature under a charter (pp. 78, ante), there cannot 
be any doubt that as soon as a court of competent jurisdiction 
declares an Act of the Legislature as unconstitutional, the 
unconstitutionality will attach to the moment of creation of that 
law,’’ so that that Act will become void ab initio, whatever 
might be the inconvenience resulting from the fact that the 
declaration of the court as to such nullity might come after the 
lapse of a considerable period of time between the passage of 
the statute and its review by the court. ~ 
The doctrine of ultra vires, in the non-constitutional sphere, 


itive dosineot. Neans that when the powers of any autho- 
rity are limited by the provisions of a 

statute, any act done by such authority in excess of the powers 
so granted or in transgression of the mandatory provisions of 
that statute would be a nullity and, therefore, void ab initio2® 
Thus, a contract by a statutory corporation which is beyond the 
objects of its incorjoration as enumerated in the Statute by 
which it was created"* or which is made in contravention of the 


= As stated earlier, the doctrine of unconstitutionality is 
nothing but a projection of this doctrine of ultra vires to the 


_ 


constitutional sphere, assuming that the Legislature, bei ik 





must conform to the mandates of 
itutes a law superior to the laws _ 
; es 
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In the very infancy of the doctrine of judicial review, thus, 

In the American colo- the Privy Council observed, in striking 

rmes down two Acts of the Colonial Legiďature 

Winthrop v. Lechmere Of Connecticut, in the year 1727, on the 

CELIN. ground of their being ultra vires the Colonial 
Charter*'4 (see p. 78, antej)— 

“Their Lordships. .....do agree humbly to report...... that the said Act 

e for the Settlement of Intestates’ Estates should be declared null and void, being 


contrary to the laws of England, in regard it makes lands of inheritance distri- - 
butable as personal estates, and is not warranted by the Charter of the Colony” 21a 


If an act of a Colonial Legislature contrary to its charter 
was void, a statute of a State Legislature contrary to its Cons- 
titution could have no better status. ‘Thus. in annulling a State 
law contrary to the Constitution of the State guaranteeing a 
jury trial, a State Court observed?2— 

“Be that it was clear, that no act they (the Legislature) could pass, could by 

‘any means repeal or alter the Constitution, because if they could do this, they 

would at the same instant of time. destroy their own existence as a Legislature, 

and dissolve the government thereby established. Consequently, the Constitu- 
tion,......stand™g in full force as the fundamental law of the land.......the 
same act must of course,._.... stand as abrogated and without any effect’’.22 


After the commencement of the American Constitution. the 
S Supreme Court predicated the nullity of a 
Constitution. a ě statute violative of the Constitution in the 
early* case of Calder v. Bull?” In this 

case, Chase, J., accepted the Appellant’s contention that 
“any law of the federa! government, or any of the State governments, contrary 
to the Constitution of the United States, is void; and that this Court Possesses 
the power to declare such law void’’.23_ | 


It was in Marbury v. Madison,” that the rationale upon 
s : which judicial review of legislative acts _ 
ncaa ees 5 reese was evolved was exrlained by Chief — 
Justice Marshall. He deduceg the conclusion from the theory 


of a higher law unon which the development of a written Cons- 
titution historically rested: ei oo 


+, 
s 


Since the Constitution was the peramount law of the nati 
an Act of the Legislature, repugnant to the Constitution, 
be void. | oe OS ee 
in annulline a State statute for contravention of t 
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In Gibbons v. Ogden™ (1824), Chief Justice Marshall 
buttressed his doctrine of judicial review by holding that “the 
nullity of any act, inconsistent with the Constitution”, followed j 
from the ‘supremacy clause’ of the Constitution itself (Art. VI, ~~ 
s. 2) which declared that the Constitution is “the supreme 
law” 
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The principle of ultra vires in the constitutional sphere was 

applied by the Privy Council in invalidat- 

Che ts we e aa ing statutes passed by the Legislatures of 

Act. the Colonies and Dominions whose legis- 

lative powers were limited by the Colonial 

Laws Validity Act, 1865, so that such statutes became ultra 

cres and ‘void’ if they were repugnant to statutes of the Impe- 
tial Parliament.” 


The same principle of ultra vires was applied by the Privy 
nacu le ae Council to declare as void statutes enacted 
Hiet -Conettotion «Ack. by the federal or Provincial Legislatures 
of the Dominions which transgressed the 
provisions of the respective Constitution “Acts. Thus, in 
Australia, the Privy Council declared as. “ultra vires and void” 
the Royal Commissions Acts, 1902-1912 passed by the Com- 
monwealth Parliament, on the ground that the Australian 
Constitution Act of 1900 set up a federation ‘in the strict sense 
of the term’ under which all powers remained with the States 
except in so far as they were transferred by the Constitution Act 
to the Commonwealth Parliament and that the subject-matter 
of the impugned Acts could not be brought under anv of the 
powers vested in the a ng Parliament by s. 51 of the 
Constitution Act.?° 


In a number of cases, the Bog Council has declared both 
Commonwealth?’ and State?! Acts as ‘invalid’, on the ground of 
contravention of s. 92 of the Constitution which guarantees | 
that “trade, commerce, and ifftercourse among the State — 
“shall be absolutely free”. 


As stated earlier, in Canada, judicial review has fn 
applied mostly in the federal sphere, to determine the respective | 
jurisdictions of the Dominion and Provincial NE att aeS i ee 
under ss. 91 and 92 of the British North America Act, 1867. a 
the Constitution Act for Canada. Since the powers of s e ther 
dzegislature are limited by the Constitution Act, ee ne 
lature legislates on a subject exclusively belonging th 
Sih panen cannot but be void ab initio. Ses 


W SN 


r Aa 



















- 





_UNCONSTITUTIONALITY & PROSPECTIVE OVERRULING 429 


the Provincial power under s. 92 (13)—‘property and civil 
rights within the Province’.*? Conversely; Provincial Acts have -_ 
been invalidated on the ground that though purporting te legis- 
late with respect to Provincial matters, the legislation relates, - 
in substance, to some Commonwealth power under s. 91 of the 
Constitution Act.” Provincial statutes have also been declared 
invalid for contravention of specific limitations, seen as ss. 96, 
1G1°* of the Constitution Act. 


On the-assumption that the legislative power was vested in 
the Legislature, the Privy Council has annulled statutes on the 
ground that abdication of this function constituted a violation 
of that provision of the Constitution by which such power was 
vested in the Legislature.** The facts in the Canadian case 
on the Initiative and Referendum are instructive: S. 92 of the 
Canadian Constitution Act vests the legislative power with 
respect to the matters enumerated therein in the Legislature of 
the Province and the assent of the Lieutenant Governor is 
required to make an Act after it is passed by the Legislature 
(s. 80). The power vested by s. 92 (1) includes the power to 
amend the Constitution of the Province, except as regards the. 
office of the Lieutenant Governor. The Manitoba Legislature 
passed the Initiative and Referendum Act by which it was 
sought to provide that the laws of the Province would be made 
and repealed by the direct vote of the electors instead of by the. 
Legislative Assembly whose members they elected. ‘This Act was 
held by the Privy Council to be ltra vires s. 92 of the Canadian 
Constitution Act and therefore void because it sought to 
exclude the Lieutenant Governor wholly from the new legisla- 
tive authority set up by the impugned Act and would compel the 
Lieutenant Governor to submit a proposed law to a body 
different from the legislature set up by the Canadian Constitu- 
tion, of which he was the head. Lord Haldane observed— 


“Section 92 of the (B. N. A.) Act of 1867 entrusts the legislative power ina 
province to its legislature and to that legislature only. No doubt a , with 
a power of legislation on the subjects entrusted to it so ample as that enjoyed _ 
by a provincial legislature in Canada. could, while preserving its own capacity in — 
tact, seek the assistance of subordinate agencies. .....; but it does not follow 
it can create and endow with its own capacity a new i ae Laas 2 ot cre 
by the Act to which it owes is own existence” -25 ‘a 


On a similar interpretation leading to the conelus 
judicial power could be vested only in ‘courts’, 
Committee have held invalid the constitution 
tribunals or Aue on ‘the Aaii y berod 
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~ 


having written Constitutions with limitations on the powers of 
the Legislature. 


I have already referred to the case of Harris v. Minister of- 
Interior, (p. 100, ante), where the Appellate Division of the 
Supreme Court of South Africa declared ‘invalid’ the Separate 
Representation of Voters Act, 1951, passed by the South African 
Parliament, on the ground that it was not passed according to 
the mandatory procedure laid down in ss. 35 and 152 of fhe 
South Africa Act, 1909 which provided the Constitution of 
South Africa till then. : 


7 

As has been pointed out earlier (p. 290, ante), the federal 
distribution of powers under the Govern- 
ment of India Act, 1935, was used by the 
Courts for annulling Central*® as well as Provincial*® Acts 
which were ultra vires the respective legislative powers assigned 
by that Constitution Act to the Central and Provincial Iegis- 
latures. 


Pre-Constitution India. 


After the commencement of the Constitution, the Supreme 

Court has given declaratory, with conse- 

. quential, relief in cases of violation by a 
statute of any mandatory provision of the Constitution, either 
under the common law procedure by suit‘? or by issuing a writ 

_of habeas corpus,*®? mandamus,*® prohibition** or certiorari," as 
may be appropriate to the circumstances of the case. 


As to the effects of unconstitutionality, no distinction has 
been made between cases of lack of legislative competence,*® of 
violation of some specific poesia of the Constitution,** or of 
cha angles rights.** 


+ One might ask that if a law which contravenes a mandatory _— 
Be = - provision óf the Constitution is a nullity 
% “Invalidity of unconsti- from the moment of its enactment. why > 
initio io and dre ne Cale should a declaration of unconsStitutionality _ 
udicial ae bya competent Court be required to ine 

validate it. The answer is. that there _ 


ess be : ‘eh complete chaos if everybody takes it into his head Josi 


Post-Constitution India. 















= ia adjudge > the constitutionality of a law and then ventures ? - 

-disobey it EEA to his personal interpretation. He woul rE 
= obv bine a great risk** in the same manner as h 

2 hee! aa disobey a statutory rule or order S 


poa atat is ultra vires. : au N pre 
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laws by individuals without a judicial determination as to their 
unconstitutionality : n 


(a) All laws are presumed to be constitutional until other- 
wise declared by a competent Court; 


(b) Such declaration may be made by such Court in a 
proper proceeding brought by the person affected by the law ;*° 


(c) The burden is upon the person who questions the 
constitutionality of a law to show what provision of the Cons- 
titution has been violated, and how. 


Of course, an individual may nevertheless violate a law 
with the risk of finding himself an accused before a Court for 
the offence of such violation and then take up the defence that 
the law in question is unconstitutional. But whether the ag- 
grieved person brings an anticipatory proceeding for a 
declaration of the unconstitutionality of the law or takes up such 
plea in defence after having violated it, the result*is the same, 
namely, that the determination of the Court; however late it 
might be, relates back to the moment of enactment of the law in 
question, so that an accused who has been hauled up for violat- 
ing it would be acquitted by the Court even though he had vio- 
lated the law before it was adjudged to be unconstitutional 
by the competent Court;-the reason is that a statute which is ~ 
held by the Court to be unconstitutional is deemed to be a nullity 
—it could, therefore, neither create an offence nor sustain a 
prosecution. 

Since the Marbury decision, it has been the established law 
in the United States, for nearly two centu- 
ENE Ree ae ries until 1965 (the Tinh case*%2) ` 
that an unconstitutional law, whatever might be the ground of 
unconstitutionality, was void ab initio"? and that as soon as the. 
Court held that it was unconstitutional, it was the duty of the 
Court to strike it down. The Court never asserted, prior to 
1965, that it had any dispensing power in this respect, namely, 
to declare that the Court’s decision as to unconstitutionality will 
take effect from a date subsequent to the proppancemi o GA | 
unconstitutionality of the statute in question. 


“The classical doctrine of nullity ab initio was 
by Cooley in his Constitutional kampatan in Ce | 
as follows: Sy ES 1 dele 
l “When a statute is adjudaedt to eas 7 | a 
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This doctrine received judicial recognition in the year 1885, 
* in Nerton v. Shelby County,°? where Chief Justice Field 
observed— 


“An unconstitutional Act is not a law, it confers no rights, it imposes no 
duties, it affords no protection, it creates no office; it is, in legal contemplation, 
as inoperative as though it has never been passed.” 


It was reiterated in 1902, in these words®*3— _ ‘ ð 


ad “Rights cannot be built up under it; contracts which depend upon it for their 
consideration are void; it constitutes a protection to no one who has acted under - 
it and no one can be punished for having refused obedience to it before the decision 
was made’’.55 a 


This doctrine means that though a declaration of a competent 
Court is necessary to establish that a statute is unconstitutional 
for violation of a provision of the Constitution, oncé such declara- 
tion is made, it becomes retroactive to nullify all acts done and 
all rights and liabilities accrued under the offending statute, from 
the moment of its enactment. 


In other words, though a judicial verdict is required to. 
pronounce the unconstitutionality of a law, 
the unconstitutionality is not dependent 
upon the Court’s declaration. In the words of the Australian 
High Court**— 

“A pretended law made in excess of power is not and never has been a law 


“1 Nets The law is not valid until a Court pronounces against re there- pas 
after invalid. If it is beyond power it is invalid ab initio.’ ee P 


— 


Australia. 





Of course, American Courts have acknowledged a fet 
exceptions as to the consequences of a judicial declaration of 
unconstitutionality of a statute, on grounds of public policy.. But 
when closely examined, it would appear that these relate to 
collateral facts and do not go against the proposition asserted so œ% 
far that an unconstitutional statute is void ab initio and that — 

. anything done in pursuance thereof is of no legal effect. ‘Thus, E 


(a) Though a statute which is unconstitutional can create pe 
no office and all acts done by a person holding such unconstitu- +g 
tional office are null and void, such person himself cannot be © 
- held liable, either in a civil or in a criminal proceeding, for having — 
acted under colour of such unconstitutional office.®® 


(b) When the office is created by a constitutionally y 
statute, but a person is appointed to such office by or ee 
= ~ another statute which is unconstitutional, the acts ae by s 
officer until the unconstitutionality of the second | cone aaa | 

< Baws are held valid in the interests of the Pele ae 
A little Baa pee will show that these e: : ceptio 5; E 
tion to the nullity of an un onset ona. 

S, 5 the dli sobelity a api $ the e~ off ficer is E T 


: 








kaS 
r a4 


gas R RE | 


Sere 
+ 


a= 


r 






-s 








ee 








ITNCONSTITUTIONALITY & PROSPECTIVE OVERRULING 433 


under the statute which has been declared by the Court to be 
unconstitutional. In the second case, there is no reason why the 
invalidity of the second statute should affect acts done under the 
first statute which was valid. 

The form in which a Court, having the power of judicial 
review, pronounces its determination of unconstitutionality is 
immaterial as to the consequences of such pronouncement. 

In the Marbury case,** Chief Justice Marshall propounded 

Consequences are the his doctrine that “a law repugnant to the 
She nvonstitutionality ig Constitution is void”. In the McCulloch 
declaradi. case,°® he declared that “the Act passed by 

USA, the Legislature of Maryland, imposing a tax 
on the Bank of the United States is unconstitutional and void”. 
In the Dred Scott case,** Chief Justice Taney followed this 
formula in holding that the offending Act of Congress “not 
warsanted by the Constitution, and is therefore void”. In 
some cases, the Court has declared the unconstitutional statute 
to be ‘invalid’.°* The usual form, in the United States, however, 
is a simple declaration that the offending statute is ‘unconstitu- 
tional’.®® 

Taking advantage of the liberality of language used in 

7 Arts. 32 and 226 of our Constitution,*®® 

ndia. 
Courts in India have, in. some cases, made 
orders directly ‘striking-down’ an unconstitutional statute,® 
though in other cases, a declaration that the unconstitutional 
statute is ‘void’ is made.* 

But even when the Court simply makes a declaration as to 
unconstitutionality, the result is the same. namely, that the law 
‘repugnant to the Constitution is void’.** ‘The effect of a declara- 
tion, thus, ts the same as if the statute had been directly ‘struck 
_down’.** In either case, though the statute is not repealed or 

effected from the statute book, it is sterilised and rendered 
incapable of doing any mischief, ab initio. "Thus, when death 
penalty imposed by a statute offended the guarantee of jury trial 
under the American Constitution, while the rest of the statute 
was found to be constitutional, the Court held that “the appellees 
may be prosecuted for violating the Act, but they pts sd ga 
to death under its authority” 3> — 

It could not be otherwise if the ee E is t be rega: 
as the superior law (vide pp. 85-7, ante). In ba swords of 
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Once it is acknowledged that a law repugnant to the Consti- 
E EEE tution is void ab initio, several consequences 
iineeestitationalit’. follow as a matter of course. The first is 
that the unconstitutionality of .a statute 
cannot be cured by the lapse of any length of time or the acquies- 
cence of the people affected by it or the failure of their legal 
advisers to perceive its invalidity. This principle, which was - 
asserted in a South Carolina decision as early as 1792,5" has been 
applied by the American Supreme Court by annulling statutes 
having a maturity of over half a century." Of course, the lat@r 
the attack the greater must be the caution exercised by the Court 
in examining the arguments upon which the attack is supported.** 
But that does not take away the jurisdiction of the Court to strike 
down after the invalidity is established. 

Needless to say, the suggestion of Hidayatullah, J., in Golak 
Nath’s case,°*4 that ‘acquiescence’ with a statute for a long time 
may cure its unconstitutionality, is not supported by any authority. 
When it is said that a Constitution rests on the acquiescence of 
the people, it only means that the ultimate foundation of an 
organic instrument is the consent of the people. It endures so 
long as the people do not withhold their consent fo be governed 
by it. If the people decide to have a new Constitution, either 
by the process of amendment or by revolution, there is an end 
to the existing one. It does not mean that the violation of a 
legal mandate of the Constitution can be ratified by the consent 
or acquiscence of the people, just as a voidable contract may be 
ratified by a minor on attaining majority. 


Of course, when a legislative practice has continued to e 
exist for a long period of time, the Court may and should attempt _ . 
to give an impugned statute such construction, if possible, as” 
may save it from unconstitutionality®® ; if, however, no meet 
construction is possible, acauiescence for ane. apie, of 
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for, to do so would, as Chief Justice Marshall said, amount to 
“treason to the Constitution’”®* to uphold. which the Judges have 
_taken their oath.* 


in a modern case, Chief Justice Warren, speaking för the 
Court, has explained the duty in these words: 


“We are oath-bound to defend the Constitution. This obligation. requires 
e that congressional enactments be judged by the standards of the Constitution. -.. 


When it appears that an Act of Congress conflicts with one of these provisions, ” 
we have no choice but to enforce the paramount commands of the Constitution. 
We are sworn to do no less) We cannot push back the limits of the Consti- 
ution merely to accommodate challenged legisiation....We do well to approach 
this task cautiously. ...But the ordeal of judgment caii be shirked”’ 7° 


In India, so far as Fundamental Rights are concerned, the 
position has been made clear beyond any 
controversy, by expressly laying down, in 
Art. 13, that a law which is inconsistent with or which abridges - 
any of the Fundamental Rights included in- Part III of the 
Constitution shall, to the extent of such inconsistency, be void. 
Since our Judges have also to take oath to uphold the Constitu- 
tion, it would follow from Art. 13 itself that if there has been 
a transgression of a fundamental right, the Court must “cour- 
ageously declare the law unconstitutional’’.** 


India. 


Certain observations of Shastri, C.J., in the early case of 
Romesh Thappar,’* however, led some of the High Courts to. 
suppose that while the Supreme Court had the duty to enforce - 
the fundamental rights it was discretionary with a High Court 
to interfere with a law even where the transgression of a funda- 
mental right was otherwise well-established.** ‘This observation 
of Shastri C.J. was based on the difference im the drafting of 
the procedural provisions in Art. 32(1) relating to the Suprem 
Court and Art. 226 relating to the High Courts, namely, that 
whilé Art. 226 merely conferred power upon a High Court to — 
give remedy in a case of invasion of a fundamental right, ‘the 
right to approach the Supreme Court on the o aee mene was = 
a guaranteed remedy under Art. 32(1). in es = 
substantive provision in Art. 13, rendering the hse 
ground of inconsistency with a f : 
tion.of Shastri C.J. must be muiier steno ee 
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=- | 
express provision of Art. 13, apart from violating the basic 
« pranciple of fundamental rights operating as a limitation upon 
the organs set up by the Constitution, which I have so far striven 
to explain. 


It is relieving to note that in 1965, a unanimous Court, 
speaking through paanan, C.J., has observed that “the 
High Courts under Art. 226 are bound to protect-these funga- 
mental rights”.** It may, therefore, be expected that the con- 
fusion as to the duty of the High Courts to annul a law ina 
clear case of violation of a fundamental right will disappear. 
If, in a given case, it is the duty of the Supreme Court to inter- 
fere because a fundamental right has been infringed, it is equally 
the duty of the High Court to interfere. If the Supreme Court 
cannot, in such a case, refuse to interfere, because of the exist- 
ence of an alternative remedy," neither can a High Court refuse 
relief on the same ground.** For the same reason, neither the 
Supreme Court" nor a High Court™ can refuse to-interfere on 
the ground that the Petitioner has not asked for relief in the 
proper form. 


I would venture to assert, further, that the situation should 
not be different where the unconstitutionality of the statute is 
due to lack of legislative competence or violation of some specific 
mandate of the Constitution other than a fundamental right,*® 
foras I have pointed out, in all these cases, the unconstitutional | 
‘statute is void; for, all such constitutional limitations go to the 

- root of the legislative power,™ even though there may not be any 
express provision corresponding to Art. "13(2) to render void a 
~ statute which transgresses such limitations.*? 


jc = aad Another consequence is that an uncopis- 
Z Ba m A E el titutional statute being a nullity, it cannot 
subsequent azendment be validated even by a constitutional amend- 
= Of Constitution unless it ment, unless such amendment is expressly 
Eon E sad retrospective. 
So fa APS of legislative competence is ; concerned, it is 
firmly e ea that the invalidity of a statute is to be deter- 
mined with reference to the point of time it was enacted and 
ot erence to. anything taking place thereafter.*? -Thus, 
a- statu e is unconstitutional on the ground that bese = 2 
Legi: slature which enacted it had no legis- 
e competence over the os FETE 
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effect, as for instance, Art. 31B, inserted into the Constitution by 
the First Amendment, 1951).™ 


On the same principle, the saving provision in Art. 31(5) 


or 31A (which are not retrospective) cannot resusciate a pre- 
Constitution Act which was void ab initio owing to contravention 
vf s. 299(2) of the Government of India Act, 1935.95 


(b) But as regards contravention of a fundamental right, 


Venkatarama Atyar,.J., in Behram’s case,” Sse Etee the proposi- 
tion that when the constitutional limitation, e.g., the fundamental 
right in question, is removed from the Senetueds by a subse- 
querft amendment, the statute which was void at the time of its 
enactment owing to the existence of the fundamental right, 
would become enforceable as soon as the amendment of the 
Constitution removing the fundamental right takes place. So 
said Venkatarama Aiyar, J.— 


z “Another point of distinction noticed by American Jurists between uncons- Z 


titutionality arising by reason of lack of legislative competence and that arising 
by reason of a check imposed on a competent legislature may also be mentioned. 
While a statute passed by a legislature which had no competence cannot acquire 
validity when the legislature subsequently acquires competence, a statute which 
was within the competence of the legislature at the time of its enactment but 
which infringes a constitutional prohibition could be enforced proprio vigore when 
once the prohibition is removed. The law is thus stated in Willoughby “on the 
Constitution of the United States” Vol. I, at p. 11:— 

“The validity of a statute is to be tested by the constitutional power of a 
legislature at the time of its enactment by that legislature, and, if thus tested, 
it is beyond the legislative power, it is not rendered valid, without re-enactment, 
if later, by constitutional amendment, the necessary legislative power is granted. 
However, it has been held that where an act is within the general legislative 
power of the enacting body, but is rendered unconstitutional by reason of some 
adventitious circumstances, as, for example, when a State legislature is prevented 
from regulating a matter by reason of the fact that the Federal Congress has . 
already legislated upon that matter, or, by reason of its silence, is to be construed 
as indicating that there should be no regulation, the act does not need to be 
re-enacted in order to be enforced, if this cause of its unconstitutionality is - 
removed.’ 

The authority cited in support of this observation is the decision in Wilkerson 
v. Ra/irer.*?7 There the State of Kansas enacted a law in 1889 forbidding the 
sale of intoxicating liquors in the State. Though it was valid with reference to 
intra-State sales, it was unconstitutional in so far as it related to inter-State sales. 
In 1890 the Congress passed a legislation conferring authority on the States to 
enact prohibition laws with reference to inter-State trade. A prosecution having 
been instituted under the 1889 Act in respect of sales effected after the Congress 

"legislation of 1890, one of the contentions urged was that as the State law was 
unconstitutional when it was enacted it was void and it could not be enforced 
even: though. the Tar haf (Bees weasove’ by (he Gages eee ee 
repelling this contention the court observed:— 


So 


‘This is not the case of a law enacted in the unauthorised exercise of a power 





exclusively confined to Congress, but of a law which it 22 Se 

“State tg pass, but which could not operate upon articles i | certain 
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ment of the State law was required before it could have the effect upon imported 
which it had always had upon domestic property’.’ 
/ it is evident that Venkatarama Aiyar, J., relied on a passage 
- in Willoughby on the Constitution ot the United States and a 
decision ot the American Supreme Court. But a close reading 
of these authorities will show that all of them relate to what is 
known as the ‘concurrent sphere’ of legislation. “hough there 
is no concurrént list of legislative powers under the Ameriean 
Constitution, it has been judicially established that there is a 
sphere where a State can legislate so long as Congress does not 
‘occupy the field’ or the State legislation does not conflict, with 
a federal legislation." Among the subjects so held to be ‘con- 
current’ (in the sense of not being proħibited to the States by 
the Constitution), even though they are included in Art. I, s. 8, 
are—bankruptcy, regulation of food and drugs, patents and 
copyrights, inter-State commerce, postal communication. Though 
the powers enumerated in Art. ie s. 8 are granted to Congress, 
it has been held to be exclusive only in so far as uniform legisla- 
tion on the subject is necessary in the national interest. The 
federal enumeration, in short, does not involve a total exclusion of 
State jurisdiction over local aspects of the matters enumerated. 
Again, having such power, Congress may not choose to legislate 
with respect to every aspect of the subject, say, “‘inter-State com- 
merce’; and to the extent of such inaction of the Congress, re 
State may legislate in exercise of its ‘police power’ to regulate 
the subject (such as inter-State commerce) with respect to 
matters of a local nature, such as public health, safety or con- 
venience, in local areas. “The competence of the State to legis- 
late with any such matter, however, ceases as soon as Congress 
chooses to make a federal law or the State law conflicts with © 
an existing law of Congress relating to the subject.°” It would . 
oa _ follow that when the conflict is removed by the repeal of the 
occupying federal law or when Congress itself makes a law 
permitting the States to enact a law relating to the matter, the 
repugnant State law, which was invalid at the time of its enact- 
ment. hecames operative instantly, without a re-enactment. The 
r case,” ®t relied upon by Venkatarama Aiyar, J. (p. 437, | 
a case of the latter nature. In that case, the Legis. 
State of Kansas had, in 1889, enacted a statute — 2 
@ ide of intoxicating liquors in the State. It was rt: 
} e Reompetence of the State Legislature to mak s 
hibitine the sale of liquor imported from or through E 
e Tiene, Court had held®* that so I 
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Leisy case,°? in 1890, Congress made a law overriding the 
Supreme Court decision therein and provided that liquor imported 
into any State should ‘upon arrival in such State be subject 
immediately t6 the police power of the State regardless of 
whether or not it remained in the original packages’. By virtue 
of this statute of 1890, a State Legislature acquired the power 
to.make a laav such as the Kansas statute of 1889. The question 
was whether the Kansas statute of 1889 could become operative 
since 1890, without a re-enactment and whether the federal 
sfatute of 1890 itself could be held to be constitutional in the 
face*sof the allegation that it involved a delegation to the States 
of the power over ‘inter-State commerce’ which had been con- 
ferred upon Congress by the Cdnstitution. The Court, in the 
Rahrer case, negatived the contention as to delegation and 
upheld the Congressional statute of 1890 on the ground that the 
State already had jurisdiction to enforce the prohibition laws 
within its territory and that it was not necessary that Congress 
should assume this power in the interests of national uniformity. 
It was held that the Kansas statute became operative as soon as 
the federal statute was passed in 1890 inasmuch as in 1889 the 
State Legislature of Kansas lacked power tuo enact the statute 
not because of any express prohibition in the Constitution but 
because of the earlier view taken by the Supreme Court. That — 
bar was removed as soon-as. Congress made the enabline law in — 
1890 relating to the ‘concurrent sphere’, nermittinge**-** the — 
States to make a law of the nature of the Kansas statute. es 
was in the above context that the American Supreme Court . 
made the observation relied upon by Venkatarama Aiyar, J- geese 
“This is not the case of a law enacted in the unauthorised exercise of a power 
exclusively confined to Congress, but of a law which it was competent. for the 
State to pass, but which could not operate upon articles occupying ac 9 
situation until the passage of the Act of Congress. That Act in terms remo 
the obstacle, and we perceive no adequate ground for- adiudging that a re es 
enactment of the State law was required before it could pagent the ae upon 
imported which it had always had upon domestic property.” E. i 
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The argument of Venkatarama Aiyar, J., thus, with great 
respect, must be said to have been based on a misreading of the 
Rahrer™ decision. There is, in fact, no decision in the lore of 
American reports to the effect that a statute offending against 
a right included in the Bill of Rights is not void ab initio or is 
revived by a subsequent amendment of the Constitution re- 
moving or curtailing the right itself, as in the case.of a permis- 
sive Congressional legislation in the concurrent sphere of inter- 
State commerce. 


In short, the theory that a constitutional limitation is a mere 
‘check’ on the ‘exercise’ of legislative power? has no legs to 
stand upon: All justiciable and mandatory provisions of a 
written Constitution, attended “with judicial review, constitute 
the superior law (as I have amply shown already), a contra- 
vention of which renders an offending law made by the Legis- 
lature a nullity which cannot be revived by any subsequent 
event whatever. It is true not only of fundamental rights but 
also of anv of the specific limitations imposed by our Cons- 
titution. There are, of course, rare exponents of the theory 
that specific limitations stand apart from want of legislative 
power,” but our Supreme Court has by this time held in several 
cases that the breach of express or implied constitutional limita- 
tions renders the offending law equally void, even thouch Art. 
13(2) mav not be attracted, e.g., vfdlation of Art. 286(2).:97 
Art. 301;°° unconstitutional delegation of legislative power.” 
It cannot be otherwise, if the Constitution is to operate as the 

- superior law. as I have been trying to estahlish from the outset. 
As regards the limitation imposed by Art. 301, thus, the Supreme 
has rightly observed— 


7 SOS “A vital constitutional provision cannot be so construed as to make a mockery 
. ee of the constitutional guarantee and the constitutional restrictions on the power 
of the Legislature”.98,100 


= n TA reference to the Aesi in the recent case of State of 
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Constitution (Sixth Amendment) of 1956; but this amend- 
ment was not given retrospective effect and came into effect only s 
from 11-9-56. The Supreme Court held that the Punjab Act 
of 1952 was void ab initio owing to its contravention of Art. 
286 (3) as it stood *at the time of its enactment and that the 
subsequent amendment of the constitutional requirement did not 
revive the Aet so as to validate the taxation of sales or pur- 
chases of ‘edible oil’ in respect of the period anterior to 11-9-56 . 
(paras. 11, 19 thid.). 
; (c) The situation is not different, in 
ne a law. where only a part of a statute is de- 
where unconstitutionality Clared unconstitutional, and the contrary 
relates to a part of sta- observation of Venkatarama Ayyar, J., i 
tute. “ Soo ò $ a é 
Sundararamier s case? it is submitted, is 
not sound: | 


ə “Where an enactment is unconstitutional in part but valid as to the rest, 
assuming of course that the two portions are severable, it cannot be held to have 
been wiped out of the statute book as it admittedly must remain there for the 
purpose of enforcement of the valid portion thereof, and being on the statute book, 
even that portion which is-unenforceable on the ground that it ts unconstitutional 
will operate proprio vigore when the constitutional bar ts removed, and there is no 
need for fresh legislation to give effect thereto” 1™ 


The reasons why the above statement cannot be accepted 
have been explained by me in other contexts: 


(i) It is founded on an incorrect appreciation of American 
cases of the line of In Rahrer (p. 438, ante), relating to a con- 
current sphere, where the doctrine of ‘occupied field’ operates.*”* 


(ii) The observations in Sundararamier’s case*™are to be 
understood with reference to the facts of that case and the 
particular provision in Art. 286 (2) of the Constitution as it 
then stood, by reason of which the State Legislature had no 
power to legislate on the relevant subject until Parliament ~ 
undertook legislation as contemplated in Art. 286 (2) and, as 
soon as the bar was lifted by Parliamentary legislation, the — 
State legislation would acquire validity,“ somewhat in the / $ 
same manner as in Rahrer’s case. ® n : 


In fact, this feature of distinction from Behram s case 
was pointed out by Venkatarama Ayyar. J. in Sundararamier’s = a 
case.” In Behram’s case °? Mahajan, C.J. had observed— piir 

“The constitutional invalidity of a part of s. kaso of bac hiki- 
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There was no question of Hifting the ban imposed by Art. 19, and the question 
as to the effect of lifting a ban did not arise for decision.” 


in fine, nobody can build upon Venkatarama Ayyar, °J.’s 
observation in Swndararamier’s casc!™ (p. 441, ante), so long 
as the unanimous decision in Mahendra’s case stands. ‘The 
facts, in Mahendra’s case, were: The U.P. Land Tenures (Regu- 
iation ot Transfers) Act, 1952 rendered null ahd void any 
transfer of. the interest of an intermediary in land or of his 
tenant, from a period anterior to its commencement, and thus 
deprived, without payment of any compensation, the trans- 
feree of the right which he would otherwise acquire undér the 
transfer. Under Art. 31(2) of the Constitution as it then stood, 
and as interpreted by the Supreme Court in Subodh Gopal’s 
case,*°* there was no alternative than to hold that the U.P. Act 
of 1952 was unconstitutional. It was, however contended on 
behalf of the Respondent State that by the time when Maherdra’s 
case came before the Court in a petition under Art. 32, Art. 31 
had been amended by the Constitution (Fourth Amendment) 
Act, 1955, controlling Cl. (2) of the Article by inserting a new 
sub-sec. (2A), under which compensation was not payable in 
cases contemplated in Subodh Gopal’ s case,*°° where there was 
no transfer of the deprived person’s interest to the State and that. 
accordingly, it was not Me to the Supreme Court to strike 
down the U. P. Act of 1952 at a date subsequent to the Cons- 
titution (Fourth Amendment) Act. It was held that the said 
Amendment Act was not retrospective in operation and that. 
accordingly, it could not retrospectively validate the U. P. Act 
which was unconstitutional “on the basis of the ‘Constitution 
as it was on the date the Act was passed”. The Court also 
‘observed that this proposition applied equally to unconstitu- 
tionality of a statute in whole as well as in part.?°° This prin- 
ciple has been followed in subsequent cases.1% 


(a) Nor is the foregoing principle as to the effect of un- 
r - constitutionality undermined by the fact 


a3 = Effect of constitutional that the constituent authority has the 
_ amendment where 


dment expressly re- power to give retrospective effect to a 
. - constitutional amendment and thus to vali- 
es date statutes which had been declared 
eel and void by a competent Court.?°* ° The reason 
at i ae ich a case the amending authority ‘directs that the 
stit tic on should be read, as amended. since its inception: 
result, the off ending æ statute could not be said ever to have 
d any provisi eet tat panes ‘The | amedidnrent cs 
eg at ead st t removes soe 520 se of its 
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Constitution Amendment Acts passed by it, under our Cons- 
titution.**® 


Where the amendment of the Constitution is mot retros- 
pective [e.g., the insertion of cl. (6) in Art. 19 by the Cons- * 
titution (kirst Amendment) Act, 1951], the text ot the funda- — 
mental right as it stood at the time of the making of the oftend- 
ing statute would hit the statute and render it void, so that the 
removal or curtailment of that fundamental right by a subse- 
quent prospective amendment of the Constitution cannot revive 
the still-born legislation. There is no retroactivity of a 
constitutional amendment, by implication. In such a case, as 
observed by Mukherjea, J., for a unanimous Court— 

“The amendment of the Constitution, which came later, cannot be invoked 
to validate an earlier legislation which must be regarded as unconstitutional when 
it was passed...... a statute void for unconstitutionality is dead and cannot be 


_vitalised by a pehim amendment of the Constitution removing the constitu-_ 
"tional objection, but must be re-enacted”. 


The foregoing conclusions are DANS by -the pithy 
observation of Wanchoo, J., in Mahendra’s case,’** which is 
too obvious to be controverted: : 

“It is... .. absolutely elementary that the constitutionality of. an Act must 


be judged on the basis of the Constitution as it was on the date of the Act was 
passed, subject to any retrospective amendment of es Constitution.” 


Of course, Hidayatuliah, J., in Golak Nath’s dauen? boldly 
asserted that the validation of an unconstitutional statute by 
overriding a judicial pronouncement declaring its unconstitu- 
tionality cannot be said to be included in the power to ‘amend’ 
the Constitution. But the constituent power to amend the Cons- 
titution is as plenary as the power of the body which initially 
made the Constitution and cannot be fettered by any such 
limitation. Even in the U.S.A., the Constitution has been 
amended several times to override judicial decisions as to 
unconstitutionality..‘* Thus, in the Dred Scott case, the 
Supreme Court held that a slave was the property of 
his master, that a Negro could not be a ‘citizen’ under 
the Constitution of the U.S.A. and that an Act of Con- 
gress which prohibited slavery, except as a punishment for 
crime, was ‘void’ for want of any legislative power in Congress 
under the Constitution to prohibit an American citizen ee 
owning a propérty of this kind (i.e., a slave). Fortunately fer 
human civilisation, this decision of the Supreme. Court = W ~ eae 
overridden by two amendments of the Constitution phe YE es. saat ne 
Thirteenth Amendment of 1865 provided that ie re] 
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diction”, and authorised Congress “to enforce this article by 
appropriate legislation”. The Fourteenth Amendment of 1868 
undesmined the other part of the Dred Scott decision? by declar- 
ing (s. 1) that “all persons born....in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States.” 


In 1895, the Court held, in- Pollock's case,’"*, that an Act 


of Congress imposing income tax was unconstitutional itfas- 
much as it contravened Art. I, s. 9(4) of the Constitution which 
enjoined that “no direct tax shall be laid, unless in proportion 
to the census” in the States, that is, unless it was apportioned 
among the States according to population. In 1913, the Six- 
ieenth Amendment was adopted, overriding this decision by 
laying down that “Congress shall have power to lay and collect 


-taxes on incomes,.-...without apportionment among the several 


States, and without regard to any census or enumeration’’, 


The question whether Art. 368 of our Constitution at all 
empowers the covsstitwent authority set up under it to amend 
the fundamental rights enumerated in Part III is a separate 
question, which will be dealt with hereafter. It has nothing to 
do with the question now under discussion, namely, whether 
the contravention of a fundamental right by an ordinary law 
made by Parliament, as a legislative organ, renders it a nullity. 


If the proposition arrived at sẹ far be correct, namely, 


ie that a statute which has been declared to 
IV. An unconstitutional 
statute cannot be revived be unconstitutional cannot be revived by 


_ by retrospective amend- any subsequent amendment of the Consti- 
| tution because the offending statute was 
still-born and non-existent, it would follow that such uncons- 


ment of that statute. 


titutionality cannot be retrospectively removed by any subse- 
quent amendment of that very statute which was dead ab initio, 


for, the powers of Parliament, as a legislative body, cannot be 


; | greater than its powers sitting as a constituent body, under 
= Art. 368. Nevertheless, a sharp controversy on this question 


E 
= 






- has been raised in a Delhi case™™ referred to earlier, so as to 


call for some comments on. this question as well. 


It has been argued that if the Legislature can repeal an 
unconstitutional statute with retrospective effect, that shows 


oe 
Cir ae 


z - unconstitutional statute was still in existence:, and ~ 
“ordi e aga is no reason why the Tepina aand 
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that statute, just as it is open to the Legislature to include in a 
repealing Act statutes which have ceased to be applicable under . 
a new set-up, for instance, the British statutes, in Indepen- 
dent India. But when the Legislature seeks to amend it, a - 
different situation arises: (a) Where the amendment is pros- 
pective, it virtually amounts to a re-enactment of the unconstitu- 
tional statute in a constitutional form, applicable to future 
c4ses,—to which there cannot be any ‘objection. (b) If, however, 
the-statute. is sought to be retrospectively amended, that would 
eonstitute a Aokin of the Constitution (assuming that it 
has pot been retrospectively amended in the meantime), because 
to enforce the statute with the retrospective amendment in 
relation to cases arising prior to the amendment or to validate 
such unconstitutional] cases would be to give legislative support 
to a breach of the Constitution, which is beyond the competence 
of 2 HOTSE created and limited. by the Constitu- - 
tion.**°- 4 


The above conclusion is supported, in principle, by the 
majority decision in Shama Rao’s case."** In that case, a 
statute was held by the Court to be unconstitutional because it 
constituted an abdication by the Legislature of its legislative 
power. It was held by the majority that no subseqent amend- 
ment by the Legislature could validate the principal Act 
retrospectively.*** 


Though a statute offending a fundamental right cannot 
be retrospectively validated by passing a 

Fii ne OM ane validating Act (p. 262, ante), there is no 

oF patel iivenlidity: bar to the Legislature removing prospec- 
tively the offending provisions from the 

statute."’” Such prospective removal, it should be noted, can 
possibly be made only when a part of a Statute contravenes a 
fundamental right and not the whole of it; for, when the whole — = 
of the statute offends a fundamental right and ceases to- Sr 
there is nothing left even for a prospective amendment, and | pos 
only alternative left to the Legislature is to re-enact the legislative ee 
measure, for applying it to future cases. _ Shore 
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But when only a part of a statute offends a Hia aea 
right and fhat part is severable, the Court would BOE; 1 jeclar 
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previously offending provisions would no longer be violative of 
- the fundamental right or rights in question.*?? 


It is evident that in all the preceding cases, the Legislature 
is practically re-enacting the statute in the, matter of its pros- 
pective application.*** It has, however, been argued that if the 
offending statute were dead, how could it be amended? ‘This 
argument overlooks the doctrine of severability ‘which, ase I 
have shown, is not peculiar to India but had its origin in the 
U.S.A. As early as in 1895, the American Supreme Court 
observed***— 


“It is elementary that the same statute may be in part constitutional and 

in part unconstitutional, and if the parts are wholly independent of each other, 

- that which is constitutional may stand while that which is unconstitutional will 

-= be rejected. And... .if the different parts are so mutually connected with and 

dependent on each other, as conditions, considerations or compensations for each 

3 òther, as to warrant the belief that the legislature intended them as a whole, and 

that, if all could not be carried into effect, the legislature would not pass the 

residue independently, and some parts are unconstitutional, all the provisions 
which are thus dependent, conditional or connected must fall with them’’.124 


It is true that the function of a Court exercising the power 
of judicial review is not the same as that of the l_egislature 
and that the Court cannot repeal or efface from the statute 
book a statute which the Court declares to be unconstitutional 
and void. We have seen that a statufe may be unconstitutional 
in part and constitutional as to the rest, so that the latter part 
survives the Court’s declaration. Even further, “a statute 
may be invalid as applied to one state of facts, and yet valid 
as applied- to another”.*** ‘Thus, in the U.S.A., a State statute 
regulating business may be unconstitutional when applied to 
corporations engaged in inter-State commerce, but quite valid z 
in its application to corporations engaged in local business 
= within the State. In Zndia, similarly, a law may be uncons- 
- titutiònal when applied to citizens, but constitutional m its 
= application to aliens, simply because the fundamental right 
ae which is alleged to be violated by the statute applies only to 
S ttrizers, ep, Arts. 15; 16,17, 29, 30.. There is no-doubt that in 
such cases, the declaration of invalidity of the statute to the _ 
= extent of violation of the relevant Article does not 

r statute from the statute-book. But that i 
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On this point, the observation of Wanchoo,’ J.. in Mahen- 
dra’s case’** is unanswerable: s 
rar unlike a law covered by Art. 13(1) which was valid when made, the 
law made in contraverftion of the prohibition contained in Art. 13(2) is a -~ 
still-born law either wholly or partially depending upon the extent of the con- 
travention. Such a law is dead from the beginning and there be no question of 
its revival under the doctrine of eclipse......Now what the doctrine of eclipse 
ő can reviv? is the operation of a law which was operative until the Constitution 
came into force and had since then become inoperative either wholly or partially; 
it cannot confer power on the State to enact a law in breach of Art. 13(2).....”— 
Since re-enactment is the only mode of vitalising an 
Oe his valerate unconstitutional _ Statute and that, too, 
statute cannot be vita- prospectively, this result cannot be achiev- 
lised by reference in ed by a reference of the offending statute 
another statute. 26.7 , 
ina subsequent statute.** 


This proposition has recently been laid down by the Privy 
Council in the case of Akar v. A. G. of Sierra Leone,'*® one of 
the issues involved in which case has been dealt with at p. 102, 
eS The question of unconstitutionality arose in this way: 
23 (1) of the Sierre Leone Constitution (Order in Council, 
1961) provided that “no law shall make any provision which 
is discriminatory”. The Legislature of Sierre Leone passed Act 
no. 12 which deprived persons other than of Negro African 
descent of citizenship. Jt was found by their Lordships to be 
patently discriminatory. It was further held that Act no. 12, 
though it purported to amend s. 1 of the Constitution (relat- 
ing to citizenship), did not purport to amend s. 23 and was, — 
accordingly, subject to the limitation in s. 23 which was bind- 
ing on the Legislature unless and until it was amended. The - 
result, according to their Lordships was, that Act no. 12 was — 
null and void and “must be treated as having been non- 
existent”. In a later Constitution Amendment Act (no. 39)" — 
there was a reference to the provisions sought to have et 
inserted by Act no. 12. The Judicial Committee held — 
such reference could not he treated as a re-enactment, ex 
pressly or impliedly. of the unconstitutional Act no. 12 ae I 
was non-existent when Act no. 39 was passed. The resu 
went even further. viz., that Act no. 39 was of pes effect i 
Dr. as it relied on the provisions of te no. - 12. z? pa Skt TAN 
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Statute are set aside after it is declared unconstitutional,” even 
- though such convictions may have become in the meantime 

‘fna ™a (p. 189, ante), and pending proceedings under the 
-~ Statute are prohibited.'* z 


The retrospective operation of the declaration of unconsti- 
tutionality upon past convictions can be clearly demonstrated 
a > > = ee 
to the case of Eskridge. 9 which arose thus: a 


In Griffin v. Illinois-'*°* the majority of the Supreme Court 
held that where a State statute provided for an` appeal in all 
criminal cases but it was so administered as to virtually deny the 
right of appeal to indigent accused persons because of their 
inability to pay for a transcript of the record, there was a ° 
violation of the guarantees of Equal protection and Due Pro- 
cess, so that a conviction, im such circumstances, must be set 
aside. It was, of course, not a case of the Supreme Court ower- 
ruling an earlier decision of its own. But if this decision 
were given retroactive operation, it. would invalidate many 
convictions made in the State of Illinois, which had taken place 
earlier where the right of appeal had been denied to poor ap- 
pellants because of their inability to procure transcripts of the 
record. Frankfurter, J., in his concurring judgment in Griffin's 
case,***e therefore, suggested that the judgment should be 
limited, in its operation, only to convictions made subsequent 
to the Griffin decision. This suggestion was not acceded to in 
the majority opinion, and the effects of the retroactive 
operation of the Griffin decision**°* came up before the Supreme - 
Court in 1958. 

+ This was the case of Eskridge v. Washington Prison 
Board, ™™® where a 1935 conviction was challenged as invalid on 


< 


‘ «the ground that the State had not furnished to the indigent 


a Pe Bs 


accused a copy of the record. Two Judges in the minority held 
= thatthe rule in Griffiin’s case’*°* decided in 1955 should-net be _ 


= applied to quash a conviction which had been made in 1935. 
E however, overruled the dissent and quashed the 


P 
Mra adt 
` 
à ba 


ra 
re 


> e 









oe 









q 
CG 
¥ i 
ye 
A 





s 
i rÉ 
mon E 
= s- ~ 

k sy 

br = 

yy 

> = + 





under such unconstitutional statute shall be 
_ Sometimes mandamus in issued, yes- 






OTOCI. 
nS i 4 { yi 
-t2 =. e hi 

~ 4 % 








J qu As 
nal a> AEN 
Te Ti. 
= 
` eé 
ra 
' E 


sF 











4 
t 








JUNCONSTITUTIONALITY & PROSPECTIVE OVERRUIANG 449 


ing*** or quashing proceedings"? for assessment of tax under 
a statute which is declared unconstitutional but also recovering 
retund of payments made under such statute.'*’ = 


There is a discordant note in this context in the Privy 
Council decision in the Raleigh Inve stment case, "S which must 
be instantly cleared. In that case, the Judicial Committee 
held that even though some provision of the Income-tax Act, 
1922 were ultra vires the Government of India Act, 1919, the 
assessee could not obtain any of the foregoing reliefs, namely, 
a declaration that the assessment under the unconstitutional 
Act ‘was ultra vires, an injunction restraining the Income-tax 
authorities from making future assessment under the Act, and- 
an order of repayment of the sum assessed, (i) by reason of the 
provision in s. 67 of the Income-tax Act which barred any suit 
“to set aside or modify any assessment”. (ii) The Privy Council 
also*observed that an assessment made under the machinery pro- 
vided by the Act, if based on a provision subsequently held to 
be ultra wires, was not a nullity but “a mistake of law in the 
course of its exercise”. (iii) The third ground for refusal of 
relief was that the Act itself provided a machinery under which 


the aggrieved assessee could raise the question of ultra vires and 
obtain relief. 


Courts in India, in post-Constitution cases, should beware 
of this Privy Council decision, for all the three propositions . 
stated above are inapplicable under the Constitution of India: 


Firstly, a provision in a. statute excluding the jurisdiction 
of the Courts to determine unconstitutionality would itself be 
unconstitutional, by reason of Art. 32%*° or 226'*° as well as the © 
general principles as to the duty of a competent Court to 


defend and apply the supreme law of the land, as expiames = 
éarlier.*** ie tee eS. 


Secondly, an assessment made under an unconstitational.. | 
statute is not a case of a mistake in the exercise of ja 
but a case of absence of jurisdiction and the Supreme Court or 
High Court is under a duty to grant relief, not only where 
fundamental rights are invaded by the impugned statute? Tat - 
also where the statute is unconstitutional owing to ta Bete ee 
legislative power or violation of some constitutional — vy f : 
other than fundamental rights. In Ralcigh’s case,™° the Tk di- 2 
cial Committee appears to ee PeR Facts by S. 67 0 
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rights.*** There is no reason why this principle should not 
be extended to unconstitutionality’*? on other grounds. Cases 
which speak of a discretion of the Court in this behalf relate . 
to the non-constitutional sphere, where the English common 
law decisions relating to the Prerogative writs may be followed. 


In India, there is an impression that any illegality may 

be retrospectively validated eby a Legis- 

Vil. Retrospective vali- lature (pp. 258-9, ante), provided only the 

dation nt posible ë J egislature has legislative jurisdiction over 

tation stands in the way. the subject at the time of enacting the 
validating Act. . 


But, as I have stated earlier (pp. 260, 264), ante), this 

cannot be possible where the illegality is 

“oa Sy Jor Transport due to the contravention of a constitu- 

tional limitation or prohibition; for, in that 

case, the validation of the illegal act will itself be violatite of 

the constitutional limitation. It follows that when a statute is 

declared unconstitutional, any attempt on the part of the Legis- 

lature to validate any act done under the void statute will itself 

be void.*** I shall illustrate this proposition with reference 
to the Privy Council decision in Antill’s case :'** 


It was laid down in this case that where a statute is held 
to be void on the ground of contravention of s. 92 of the- 

_ Australian Constitution Act, any levy made under that statute 
and the collections made thereof from the individuals must be 
held to be unlawful and the individual frem whom such illegal 
exaction has been made is entitled to recover his money. ‘This 
right of the individual cannot be defeated by the Legislature 

enacting a law to validate the unconstitutional levy or to 

= extinguish the cause of action of the aggrieved individual to - 
_ recover his money." If the Legislature cannot violate s. 92 

me the Constitution Act directly, to allow it to do that indirectly 

would be “a mockery to the spirit of the Constitution’. Tt 
vee would be profitable, in this context, to reproduce the observa- 

tions da the Privy Council in this case!4* which made a distinction 
betwe een a statutory and a constitutional mandate: 

pip “Neither prospectively nor retrospectively. .. can a State law make lawful 

which hes Constitution s@ys is unlawful...... For if a statute enacted that 

= charges in ma of inter-State trade should be imposed and that, if they were _ 

held to be illegally i | and collected, they should, nevertheless, be retained, ~ 

ae an en: actrr ənt could not be challenged if the illegality of the charge rested 

= on the then ome state Bf. Saat -But it is otherwise if the paea 
out of a r of the Constitution itself. Then the question is whether 
1 corded to illega Cats: mot as + offensive to the ¢ Ce ae 
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cannot be transient or illusory...... To exclude from its scope an enactment 
whose only object is to validate an exaction which the section renders unlawful 
would in their Lordships’ opinion be a mockery of the spirit of the Constituygon” 1+ 


After what has just been said by the Judicial Committee, “ 
pee ties ete ee it would require little more to submit that 
critic, the observation of Gajendragadkar, J. in 
s ` the West Ramnad case,**® quoted at p. 
260, ante, cannot be correct. There it was asserted that just as 
an act done under a law lacking in legislative competence can 
be validated, so also an act done under a law contravening a 
fundamental right should be capable of being validated by the 
Legislature. This statement suffers from a double fallacy: 
Firstly, where a Legislature acquires legislative compe- 
tence over a subject which it lacked previously, it can give 
retrospective effect to its subsequent legislation, so as to vali- 
date past acts and transactions done under the law which is 
ultra vires. But, as I have shown, even this proposition is 
subject to the reservation that such validating statute will not 
be valid if there is any constitutional limitation, such as Art. 20 
or 19, which would render such retroactivity unconstitutional. 
Secondly, if the fundamental right remains on the Constitu- 
tion as it was at the time when the unconstitutional statute or act 
thereunder was done, the validating Act itself will offend against 
such fundamental right er other constitutional limitation, as 
the Privy Council has pointed out. Even where the funda- 
mental right or other constitutional limitation is removed from | 
the Constitution by an amendment but that amendment is 
Prospective, the situation will be the same. It is-only where the 
subsequent constitutional amendment is given retrospective 
effect that it may be said that the relevant constitutional limi- 
tation never existed, so that nothing will stand in the way of — 
validating the act already done under the statute which TLES 
be deemed to have never been unconstitutional. ee 
The decision in the West Ramnad case, it is submitted, 
is Clearly wrong. Where a notification, depriving a person 
his property, is issued without any statutory authority or under _ 
the authority of a statute which is invalid’*® for any reason, 
the result in either case is the same, namely, that tere 
contravention of Art. 31, read with Art. 13 (3) (a), a and tk gi 
notification becomes instantly void. Nothing can be dc one e 28 
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In this context, we should refer to the decision of the 
shits . Supreme Court in Sedasib’s case: In 
v. Slate of Oring. = Jagannath v. State of Orissa,** ‘the 
Supreme Court declared unconstitutional 

ss. 38-9 of the Orissa Hindu Religious Endowments Act, 1939, 
as amended in 1952, on the ground that these provisions cons- 
uututed an unreasonable restriction upon the righte of the head 
of a Math, by subjecting him to a scheme settled by Govern- 
ment officers at their discretion, and issued a mandamus res- 
training enforcement of these provisions. As a result, fhe 
schemes framed under the Act became invalid and possession 
taken in pursuance thereof was restored to the head of the Math. 
The Orissa Legislature then intervened and passed Act XVIII 
of 1954 which amended not the 1939 Act, but another Act of 
1952 which had been passed in the meantime, but had not so 
tar been brought into force. The Act of 1952, so amended, 
was brought into force. S. 42 of this Act, as amended in 1954, 
authorised the framing of a scheme and the constitutionality of 
the new provision on the Same grounds as in the earlier case of 
Jagannath.“* The Supreme Court rejected this contention on 


the finding that the new provision differed from the provisions. 


in the old Act in material aspects, and, by reason of these new 
features, the new provisions could not be held to constitute 
‘unreasonable restrictions’. These mew features were: (i) 
The «scheme was to be framed, not by an executive officer, 
but by a judicial officer to be appointed Commissioner for the 
purpose; (ii) The procedure to be followed by him was to be 
the same as in the trial of a suit; and (iii) There was to be an 
appeal to the High Court. 


The conclusions so far arrived at can evoke tittle criticism. 
Complication was, however, raised by s. 79A of the new Act 
which provided that notwithstanding any judgment or decree 
to the contrary, “all schemes purporting to have been settled 
in pursuance of ss. 38-9 of the Orissa Hindu Religious Endow- 


ments Act, 1939....before the commencement of this Act 
- Shall be deemed to have been settled under the provisions of 
| “this Act and any person aggrieved by any such scheme may 
prefer an appeal to the High Court”. The Court, speaking > 


aa t-e 


through Jagannadhadas, J., realised that s. 79A “purported to 


revive the schemes which were pronounced invalid by the- 
é - Silent of this Court” and yet rejected the contention that 


ie leg islature has no power to declare as valid and constitu- 
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ride uncenstitutionality as such. But what the legislature has purported to do 
is fo take up those very schemes and deem them to have been settled under the 
provisions of the present law. Such a provision is not uncommon in degislative 
practice, and is enacted in order to avoid the public inconvenience of having to 
re-do what has previously been done.” 


It seems that the Court, in Sadasib’s case was influenced 
by two considerations: (a) that the statute by which the un- 
cOnstitutional schemes were to be revived, was a new Act, 
quite apart from the Act which had been declared unconstitu- * 
tional before; (b) the doctrine that in exercise of its present 
legislative power, it was competent for a Court to legalise some- 
thing done at a time when the Legislature did not possess that 
power. This reasoning, it has already been submitted, is of 
no avail if there is any constitutional bar in the way of such 
retrospective validation. It involved not merely adopting the 
schemes under the new law prospestively, which the Legislature. 
was competent to dó, but also enforcement of the scheme ab 
wiutto Which would set at nought not only the decision of the 
Supreme Court relating to the point of time when the scheme had 
been framed but also the constitutional limitation under Art. 19. 
To give such retrospective efféct to the scheme would itself 
constitute an unreasonable restriction upon the fundamental 
right of the head of the Math under Art. 19(1)(4),—a point 
which was not taken note of in Sadasib’s case..** ‘The Court’s 
observation that such legislative practice was not uncommon is 
not wholly correct. It may exist in countries having no funda- 
mental rights or constitutional limitations, as in the United 
Kingdom and countries following that system, including India 
under the Government of India Acts. But no such practice 
can find support in the United States. Lastly, ‘public incon- 
venience’ would be no excuse for unconstitutionality as has often 
been reiterated by the American Supreme Court.*** In short, — 
the decision in Sadasib’s case*** with respect to s. /9A over- 
looked the reason pointed out by the Privy Council in pe 
case, and was, accordingly, wrong.*** ees FS 
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under the Land Acquisition Act ‘The High Court accepted 
- the Petitioner’s contention that the procedure was discrimina- 
tory siħce in other cases in the State, the Improvement Act was 
being tollowed. During the pendency of the appeal before 
the Supreme Court, the Mysore Legislature passed the Banga- 
lore Acquisition of Lands (Validation) Act, 1962 which silenced 
the Improvement Act and provided that all acquisetion should 
henceforth be made only under the Land Acquisition Act and 
also validated all acquisitions made under the Land Acquisition 
which might have been invalid for non-compliance with the proce“ 
dure laid down by the Improvement Act. The Supreme Court 
turned down the contention that the Act of 1962 did not remove 
the discrimination since the Improvement. Act was still on the 
statute book, with these words— 
“What the Legislature has done is to make retrospectively a single law for 
the acquisition of these properties. The Legislature could always have repealed 
retrospectively the Improvement Act rendering all acquisitions to be governed 


by the Mysore Land Acquisition Act alone. .This power of the Legislature is not 
denied. The resulting position after the Validating Act is not different’’152a 


There is a superficial ground upon which the case could 
have been disposed of, namely, that by the time the appeal 
was to be disposed of, one of the two procedures was taken 
away by the Legislature, so that there could not possibly remain 
any discrimination by reason of tw6 alternative differential 
courses. The Court of Appeal was bound to apply the law as 
it stood at the time of the appellate decision. 


The Court, however, went further. It laid down the 
proposition that when a law is unconstitutional on the ground ~ 
that it prescribed a procedure which was prejudicial and dis- 

= criminatory because there was in existence another statute ° 
which prescribed a more favourable procedure, the uncons- 
-~ titutionality of the prejudicial law as well as of proceedings 
= taken thereunder can be retrospectively removed by repealing _ 
_ the prejudicial law. So far as the prejudicial law is concern- 
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This is, therefore, mo instance of ‘flouting’ the Constitu- 
tion by the Legislature as in Anfill’s case,** but a gase of 
advancing the purposes of the Constitution by removing the 
anomalies in legislation which had stood in its way. ` 


Where a statute is declared unconstitutional by a court of 
competent jurisdiction, in whole or in part, 
VIII. Subsequtnt Court 4 subsequent Court has no option but to 
cannot re-write the of- <“ E . 
fending statute. ignore the statute in so far as it has been °* 
; declared unconstitutional. The later Court 
has no jurisdiction to re-write the’ offending statute so as to 
render it inoccuous and then to apply it to the facts of the case 
before the subsequent Court. An assumption to the contrary 
had been made by Jagannadhadas, J., in Behram’s case,*** but 
it was given a quietus by Mahajan, C.J., whose judgment 
prevailed.*** The Court has no power either to tear off the 
offendizg pages from the statute book or to engraft a Proviso 
or exception in the statute, so as to render it constitutional, 
simply because an amendment of a statute is a function of the 
Legislature and not of the Judiciary, as explained earlier (pp. 
296, 302, ante). 
There is one aspect in respect of which the Indian law is 
IX. Declaration of un- 2hnead of the American, namely, as to the 
constitutionality as pre- binding effect of a declaration of uncons- 
= titutionality as a precedent. 


In the U.S.A.. a declaration that a statute is unconstitu- 
ee tional even from the final Court, namely, 
i the Supreme Court, does not bind the 
subordinate courts, except as a precedent, in the absence of a 
provision corresponding to Art. 141 of our Constitution. As 
stated by Willoughby," the judgment in which such unconsti- 
tutionality is declared is only a judgment in personam (there 
is nọ provision in Constitution to make it a judgment in 
rem); consequently, the question of constitutionality of the ms 
statute is not concluded against the world and persons other 
than those who were parties to the proceeding where the un- a 
constitutionality was pronounced, would not be bound by tha = +> 
judgment. When, therefore, in a future case, the same = 
is sought to be enforced or challenged, the question ae Bi 
gone’ into afresh. The previous decision cannot be relied u yn by 2 ee 
way of estoppel or res iuGiE Tee it can be used | only as a pre- 
cedent. = | 


But in India, the situation is ¢ herwise, as pointed out 
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has the force of law; and the statute -so declared void is no longer law qua 
persons whose fundamental rights are thus infringed. In America there is no 
Siinilar statutory provision and that being so, the doctrine enunciated by the 

- learned author (Willoughby) can have no application here. 


In this country once:a law has been struck down as unconstitutional law by 
a Court, no notice can be taken of that law by any Court,157 and in every case - 
an accused person need not start proving that law is unconstitutional. The Court 
is not empowered to look at that part of the law which has been*declared as vpid, 
and therefore there is mo onus resting on the accused person to prove that the 
law that has already been declared unconstitutional is unconstitutional in that 
particular case as well. The Court has to take notice only of what the law of 
the land is, and convict the accused only if he contravenes the law of the land.” 


The above statement of Mahajan, C.J., has not been ‘dis- 
sented from in any subsequent Supreme Court case. As a 
result of this view which prevailed in Behram’s case ** the 
accused was not required to establish again the unconstitutiona- 
lity of those provisions of the Bombay Prohibition Aet which 
had been declared unconstitutional and void in State of Bombay 
v. Balsara.*** All trial Courts in India are following this 
principle in subsequent cases, without any demur. 


On principle, it has been held that final decisions of a High 
Court under Art. 226 are equally binding (even without an 
express provision analogous to Art. 226) on all inferior Courts 
and tribunals within the State.” The only difference between 
the Supreme Court and a High Court, on this point, is quantita- 
tive, not qualitative. So long as there is no contrary decision 
of the Supreme Court, a declaration of unconstitutionality by 
a High Court renders the offending statute legally invalid, 
within the territory of the State to which the High Court 
belongs. | 
: A question which instantly arises is whether the doctrine 
a that unconstitutionality renders a statute void ab initio attaches 
to all parts of the Constitution. I have in the earlier Lectures, 
i a arrived at two propositions: 


(a) That excepting certain directory provisions, all justi- 
e; ‘ciable provisions of the Constitution operate as limitations upon 
the legislative OVER whether of the Union Parliament or of ae 
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“From the nature of the written Constitution as the superior 
X. No distinction bet.. law of the land, it would follow that the . 
ween effects of unconsti- contravention of any of the fortgoing 
tutionality on ground of tims : f 
ik Oflegmlative power. lititations (O a mandatory mature) = 
and contravention of imposed by the Constitution would equally 
fundamental rights. : . - 
Pa a invalidate a law made by the Legislature. - 
All these limitations, in short, go to the root of the legislative 


pGwer and render the offending law dead ab initio. 


_ But there was a time when a feeble attempt was made in 
some of our Supreme Court cases to draw a distinction between 
the effects of unconstitutionality of a law on the ground of lack 
of legislative power and unconstitutionality on the ground of 
contravention of a fundamental right which, if it had prevailed, 
would have made light of Part III of our Constitution, which 
was intended to be a limitation on the powers of the Legislature 
in the same manner as the Lists in the Seventh Schedule (divid- 
ing the legislative powers between the Union and the State 
Legislatures). 


Fortunately, this attempt has died down. Nonetheless, in 
view of the fact that it proceeded from American premises which 
were wrong, it would be useful to discuss the fallacies involved 
for our future guidance. 


It was Venkatarama Aiyar, J., in Behram’s case,” who 
sought to whittle down the weight of fundamental rights as a 
limitation upon the powers of the Legislature. His Lordship’s 
thesis was that while lack legislative power renders the relevant 
enactment as absolutely void, a law which contravenes a funda- - 
mental law is merely unenforceable and that when a law is 
declared unconstitutional on these grounds, the effects of such 
distinction must attach to the declaration, so that it will operate 
differently in the two cases. His Lordship based his conclusion 
on two premises: (a) that, according to American decisions, _ 
fundamental rights could be waived: and (b) that a statute which ~ 
was repugnant to fundamental rights could be revived by eg 
subsequent amendment of the Constitution, whereas a statute 
which failed owing to lack of legislative competence of the 


relevant Legislature could not be revived by any subsequent — 
amendment of the Constitution conferring such power on the ~ 
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_ reasoning, if would be useful to reproduce the o bservations 
Venkatarama Aiyar, J., in support of the foregoing ‘thesis: © 
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the benefit of the general public on grounds of public policy. If the statute is 
beyond the competence of the legislature, as for example, when a State enacts 
a -law which is within the exclusive competence of the Union, it would be a 
nullity. That would also be the position when a limitation is imposed on the 
legislative power in the interests of the public, as for instance, the provisions 
in Chap. XIII of the Constitution relating to inter-State trade and commerce. 
But when the law is within the competence of the legislature and the unconsti- 
tutionality arises by reason of its repugnancy to provisions enacted for the benefit 
of individuals, it is not a nullity but is merely unenforceable. Such an uncorssti- 
tutionality can be waived and in that case the law becomes enforceable. In 
America this principle is well settled. (Vide Cooley on Constitutional Limita- 
tions, Vol. I, pp. 368 to 371). In Shepard v. Barrom® it was observed that 
‘provisions of a constitutional nature, intended for the protection of the property 
owner, may be waived by him.” In Pierce v. Somerset Railway,1*2 the position 
was thus stated: ‘A person may by his acts or omission to act waive a right 
which he might otherwise have under the Constitution of the United States, 
as well as under a statute.” In Pierce Oil Corpn. v. Phoenix Refining Co.163 
where a statute was impugned on the ground that it imposed unreasonable 
restrictions on the rights of a corporation to carry on business and thereby 
violated the rights guaranteed under the Fourteenth Amendment. the Court 
observed “There is nothing in the nature of such a constitutional right as is here 
asserted to prevent its being waived or the right to claim it barred, as other 
rights may be, by deliberate election or by conduct inconsistent with the assertion 
of such a right’ The position must be the same under our Constitution when 
a law contravenes a prescription intended for the benefit of individuals. The 
rights guaranteed under Art. 19(1)(f) are enacted for the benefit of owners of 
properties and when a law is found to infringe that provision, it is open to any 
person whose rights have been infringed to waive it gnd when there is waiver 
there is no legal impediment to the enforcement of the law. It would be other- 
wise if the statute was a nullity; in which case it can neither be waived nor 
enforced. If then the law is merely unenforceable and can take effect when 
waived it cannot be treated as mon est and as effaced out of the statute book 


The view of Venkatarama Aiyar, J., in Behram’s case%® 
no longer holds the field since the majority decision in Deep- 
_chand’s caset and the unanimous decision in the case of 
Mahendra.*** l #2 


The view taken by Subba Rao, J., in Deepchand’s case, 
has been followed by a number of later decisions of the Supreme 
2 Court where it has been held that by reason of the opening words 
‘subject to the provisions of this Constitution’ in Art. 245(1), 
pke prohibition in Art. 13(2) goes to the root of the legislative 
power of the Legislatures of the Union and the States and that 
poe by either Legislature, whatever be its subject, 
be str down by the Court as void ab imitto if it_con- 
S a ft nN indamental sight S ate, | 
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Same principle, a notification imposing a municipal tax which - 
contravened s. 142A of the Government of India Act, 1935 , 
cannot be revived by anything in Art. 276(2) of the Cénstitu- 
tion.*°* 


It has also been followed by the majority in Shama Rao’s 
case? to hold that a statute, which is vitiated by an unconsti- -~ 
tytional delegation of legislative power by the Legislature which 
enacted it, is ‘still-born’ and that, accordingly, that statute cannot 
be revived by any subsequent amendment thereof, removing the 
defect, even though such amendment takes place during the 
pendency of a proceeding to-challenge the constitutionality of 
the statute as it stood prior to such amendment. 


Since, however, there still remain questionings in the minds 
of some of our Judges as late as 1970,**° it would be useful to 
analyse the different assumptions involved in the arguments of 
such drssentients: å 


(i) There is no controversy on the proposition that when a 
Legislature makes a law which it has no legislative competence 
to make (e.g. when a State Legislature makes a law relating 
to a subject enumerated in the Union List, i.e., List I of the 
Seventh Schedule), such law is a nullity’®® and, as such, dead of 
all purpose, ab initio. | a 


As regards contraveħtion of fundamental rights, it has been. 
= 171 
Se eee supposed, in some cases,"** that the words 
simply means void tothe “to the extent of the contravention’ in 
extent of unconstitu: Art, 13(2) indicates that the offending law 
tionality. 
is valid for all purposes except to the extent 
that it contravenes a fundamental right. Such interpretation of 
the expression ‘to the extent of’ in Art. 13(1)(2) is, it is sub- 
mitted, not correct. It only refers to the doctrine of ‘severability’ 
which is applicable alike to a contravention of fundamental rights — 
and* absence of legislative competence. It means that only 
that part of the impugned law shall fail as is vitiated by reason ere 
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even without the use of any such expression, the same doctrine 
is applicable where a State or Union law fails because of trans- 
gression of its legislative competence. Thus, where, though an 
enactment as a whole is within the legislative competence of a 
Legislature, particular provisions thereof go outside the scope of 
the: legislative Entry under which the Legislature enacted the 
law; in such a case, if the offending provision is ‘se¥erable’, only 
that provision would be struck down.*“* 7 

The principle is applicable to a taxing. law,'*® and also to 
laws which fail for contravention of some specific provision, such 
as Art. 2865 or 301 or 304.*** ° 

The expression ‘to the extent of’ in Art. 13 cannot, there-` 
fore, lead to the conclusion that a contravention of fundamental 
rights does not amount to a lack of legislative power and only 
renders the offending law unenforceable or voidable. 


Even otherwise, the opening words of Cl. (2) of "Art. EJ; 
namely, “the State shall not make any law”, make it amply clear 
that after the commencement of the Constitution, the Legislatures 
in India shall lack legislative power to make any law which 
contravenes any fundamental right as enumerated in Part III 
of the Constitution. I am leaving out of account ‘pre-Constitu- 
tion laws’ from my treatment because there were no fundamental 
rights at the time when those laws were enacted, so that such 
laws are not pertinent to any discussion of the question whether 
contravention of a fundamental right would render the offending 
law void ab initio. A pre- SCanstitiition law, ex facie, could not 
possibly contravene any fundamental right when it was made.*** 


(ii) Secondly, it has been suggested that while a defect at 
legislative. power cannot be waived by any party, a contravention 
= of a fundamental right can be waived by the party who was to 
be benefited by the fundamental right. From this it has been 

= concluded that a law made by a Legislature without legistative 
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been infringed, that has nothing to do with the juristic effect 
of the unconstitutionality of a statute which violates that right. 


Let us take the immunity of self-incrimination, guaranteed 
by Art. 20(3) of our Constitution (5th Amendment to the 
American Constitution), as an instance. This right of an accused 
may be infringed either by a statute which takes away or curtails 
the immunity or by the prosecution at the trial, without the 
intervention of a statute which sanctions such infringement. In 
the latter case, waiver of the infringement has no impact on 
the constitutionality of any statute. When a statute provides 
that°a conviction based on coerced evidence of the accused shall 
be valid, it is prima facie void on the ground of violating the 
prohibition embodied in the Constitution.**®-*° 


The question of waiver comes in the context of the process 
thrqugh which a statute may be declared void by the court. It 
is a part of the technique of judicial review that the Court may 
exercise its power of annulling a statute as unconstitutional only 
in a proper proceeding brought by the proper person and before 
a proper Court. It is well-established that though a law which 
transgresses the distribution of legislative powers or a constitu- 
tional limitation such as a fundamental right instantly becomes 
unconstitutional, it does not beeome*s‘void’ without and until a 
declaration as to its unconstitutionality is made by a competent 
Court. In either case, again, no such declaration can be made 


unless there is a challenge to the constitutionality of the statute. 


properly raised in the proper forum by the person aggrieved:*** 
It is nothing peculiar to fundamental rights. 


On this point, our Supreme Court’** has adopted the ob- 


servation of its American counterpart in the case of Massa- 
chussetts v. Mellon***— 


‘We have no power per se to review and annul acts of Congress on the ~ 
ground that they are unconstitutional. That question may be considered only - 


when the justification for some direct injury sufiered or threatened, presenting 
a justiciable issue, is madé to rest upon such an act. Then the power exercised 
is that of ascertaining and declaring the law applicable to the controversy. It 


amounts to little more than the negative power to disregard an unconstitutional 
_ enactment, which otherwise, would stand in the way of the enforcement ofa- 

legal right. The party who invokes the power must be able to show, not only 

that the statute is invalid, but that he has sustained or is immediately in danger —_ N 
-of sustaming some direct injury as the result of its enforcement, and not merely — 
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both to assail a statute and also to rely upon it;'** acquiescence, 
- that is to say, a person who has voluntarily obtained benefit 
from*or under**® a statute cannot be allowed to challenge its 
unconstitutionality ;'**-" laches in the matter of assertion of his 
TSG ws 9) ie 
The plea of waiver, similarly, means that if the person 
aggrieved, having an opportunity to assert his right'**, does pot 
- do so, he may not be allowed, subsequently, to challenge the 
Statute by which his right has been affected.'*° By reason of 
Waiver, the person affected loses his remedy in the same 
.Manner as where he pleads guilty.'*’ In neither case does the 
conduct of the accused change the constitutionality or other- 
wise of the law. 


All such grounds merely affect the ‘standing’ of the Peti- 
tioner before the Court to challenge the constitutionality of 
the statute in question which merely means that the BRetittoner 
is not a proper party “to request an adjudication of a parti- 
cular issue”. Lack of standing of the Petitioner does not 
validate the statute itself; if X has lost his right to challenge 
it, it may be struck down at the instance of Y who might bring 
a proceeding therefor subsequently; sometimes X himself may 
be competent to challenge the constitutionality of the very 
statute in a subsequent proceeding, for instance, where his 
previous motion had been dismissed a$ ‘premature’. 


- Possibility of waiver of the protection of a fundamental 
_ right, if any, therefore, does not stand in the way of the propo- 
sition that a statute which offends against a fundamental right 
is void ab initio in the same manner as a law made by an in- 
pasos 55 jee legislature is. 
ae - (iii) Another argument'’® is that only the Legislature - 
mien. oe -has the power to repeal a statute and that 
ae “a erate: declared un- no Court has the power to efface a sfatute 
EL ional or to cause any physical change in the _ 
3 statute, so that even after a Court pro 
-nounces that a statute is void on the a 
ave ntion of a fundamental right, it cannot be _ 
7 statute ceases to exist from the moment Te 
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for, all statutes are legally enforced only through a court of 

law and if the court ignores a particular statute, it has no , 
legal existence.*°* That non-existence, again, relates back to . 
its moment of creation, inasmuch as the Constitution being the e 
superior law, a statute which was repugnant to it could not 
exist for a moment since its inception.*™* 


« The radical error in the view that a statute which offends 
a fundamental right and is so declared by a competent Court e 
continues to be available for a subsequent revival is that if it 
were sound, the same argument would be applicable also in the 
case Where a Court pronounces a statute to be unconstitutional 
for want of legislative competence; but, as I have stated ear- 
lier, there is no controversy among the authorities on the 
question that a statute lacking in legislative wires cannot be 
resusciated by any subsequent event, either statutory or cons- 
tituttonal. How could it then happen so if the théory of 
incompetence of Courts to effect a ‘physical change’ in the 
statute were conclusive on the question before us. 


Even though the Court is not competent to efface an 
unconstitutional statute physically from the statute-book, it 
matters little in law, because the effect of unconstitutionality, 
—whatever be the ground on which such unconstitutionality 
is pronounced,—is that “in legal contemplation, (it) is as 
agp ee as though it fever had been passed.”’*** 


(iv) Nor should the fact that the word ‘void’ in Art. 
254 (1) of our Constitution has_been construed in the same 
sense as in the Rahrer case, namely, that a State law, relating 
to a ‘concurrent subject’, which is repugnant to a Union law 
would be operative until the conflicting law is made'’®* and also 
- be revived if the repugnancy is removed, say, by the subse- _ 7 
quent repeal or expiry of the federal statute,’ lead to- pr 
conclusion that the word ‘void’ should be interpreted in th 
same sense in Art. 13 (2). The reason is that the re 
invalidity under the two provisions are different: in 
(1) it is ‘repugnancy” with a Central law pase iy eh 
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which was quite valid at its inception, became invalid when the 
Central Act came into existence. If, therefore, the Central 
Jaw is’ later repealed or the repugnant provision is removed 
from the State law itself by a subsequent amendment,*** the 
repugnancy and invalidity of the State law is removed. As 
pointed out by the Supreme Court in the RMDC case,'** such 
amendment of the State law after the repugnancy had taken 
place would not have been possible if the State law had pe- 
come non est on the happening of the repugnancy. The 
repugnancy arises only if and so long as there are two incon- 
sistent statutes of the two Legislatures ‘occupy the „same 


field’.?25 


(v) It is pointed that when a Legislature subsequently 
acquires a legislative power, it can retrospectively enact a law 
though an earlier law relating to the same matter had been 
held to be unconstitutional because at the time of its ewactment 
the Legislature lacked the required legislative power, and, 
accordingly, it is contended that an unconstitutional statute 
does not cease to exist. 


But there are some misconceptions relating to this propo- 
sition which must be cleared and have, indeed, been cleared 
by some observations of Hidayatullah, C.J., in the Prithvi 
Cotton Mills case,!°® which has been referred to earlier (p. 260, 
ante). What the Legislature does, in enacting the subsequent 
validating Act, in such cases, is not to say that the previous 
judicial decision was incorrect or that the offending law was 
not unconstitutional; if the Legislature does- anything of that 
sort, it would be encroaching upon the judicial sphere and 

= thus running the risk of being dubbed unconstitutional again. 
“What the Legislature does is to exercise its newly acquired 
_ legislative power which may, subject to constitutional limita- 
=- tions, be exercised retrospectively as well. If, therefore, there 
F ee no constitutional limitation in the way, eg. Art. 20 
Or. Art. -19, as I have shown (pp. 259-60). it may. 
while enacting the new law give it effect from the date of the 
ier law, so as to comprise within its fold the acts done under 
e earlier law. By so doing, the Court does not revive the 
constitu ional law but validates acts done under it in the 

es lv acquired Aate Dower, which _may be 
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under which the tax was collected and by legislative fiat makes the new meaning 
binding upon Courts. ...... Whichever method is adopted it must be within 
the competence of the legislature... ... If the legislature has the power gover the 
subject-matter and competence to make such valid law (at the time of enacting 
the validating law), it can at any time make such a valid law and make it 
retrospectively so as to bind even past transactions. ..... 

The legislature (in making the validating Act in question) not only equated 
the tax cojlected to a tax on lands and buildings, which it had the power to 
levy, but also to a rate giving a mew meaning to the expression ‘rate’ and while 
doing so it put out of action the effect of the decisions of the Courts to the e 
contrary. The exercise of power by the Legislature was valid because the 


legislature does the possess the power to levy a tax on lands and buildings 
based on capital value thereof. ..... "*199 


It has, however, been supposed that just as a statute fail- 
ing for lack of legislative power can be retrospectively vali- 
dated by passing a validating Act, where the unconstitutionality 
is due to contravention of a fundamental right or other specific 
limitatiqn imposed by the Constitution, the unconstitutionality 
can be retrospectively removed by passing a validating Act. 


A misreading of the majority decision in Sundararamier’s 
case” (per Venkatarama Atyát, Jj.) hes 
at the back of this assumption. Prior to 
the amendment of Art. 286 by the Constitution (Seventh 
Amendment ) Act, 1956, cl. (2) of that Article provided that 
‘except in so far as Parliament may by law otherwise provide”, 
no law of a State shall ftnpose sales tax on sales taking place 
‘im the course of inter-State trade -or commerce’. In the 
Bengal Immunity case,*"’ the Supreme Court, by a majority, 
held that sales coming within the Explanation to cl. (1) (a) of 
Art. 286 were governed by Cl. (2), and that, accordingly, a 
State could not tax a sale falling under the Explanation so 
long as Parliament did not lift the ban by enacting a law as 
envisaged by cl. (2). The Bihar Sales Tax Act, 1947, as 
adapted in 1951, was such a State Act which had been made 
witheut any Parliamentary legislation lifting the ban under 
Art. 286 (2). It was, accordingly, held that the Act, “in sõ 
far as it purports to tax sales or purchases that take place in 3 
the course of inter-State trade or commerce, is unconstit: | 
illegal and void”, and the State of Bihar was ordered 
“to abstain from imposing sales tax” on “‘sales that. bags ani = 
place in tbe course of inter-State trade or commerce a o --) 
though the goods may have been delivered asa ect resnh 
of such sales or pt 
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case" During the pendency of the proceedings, however, 
the unconstitutionality of the Act was sought to be saved by 
Parliament by passing the Sales Tax Validation Act, 1956 
which provided that no law of a State imposing a tax on inter- 
State sales within a specified period (covering the Bihar, 
Madras and similar other State Acts) shall be deemed to be 
invalid or ever to have been invalid by reason of the fact that 
the sales took place in the course of inter-State trade ‘or 
commerce. There is no doubt that this validating Act nullified 
the effect of the Bengal Immunity case ?™™ and the Bihar Aét 
which had been declared unconstitutional and void was revived 
and the tax imposed by it was validated retrospectively. 
Nevertheless, the. decision in Sundararamier’s case??? which 
upheld the constitutionality of the aforesaid Validating Act, 
cannot be read as laying down the proposition that the uncons- 
titutionality of a statute can be retrospectively removed by the 
offending Legislature itself, if the following features of the 
Validating Act and of the Stndararamicr?’’ decision are kept 
in view: 

(a) The Validating Act of 1956 was not an Act of any 
State Legislature but an Act of Parliament. 


(b) Though termed a validating Act, the Act was, in fact, 
an exercise of the power conferred by cl. (2) of Art. 286 to 
make such legislation, namely, to lift the ban which had fettered 
the State Legislature so long as such legislation was not un- 
dertaken by Parliament. The Act of 1956 was not an Act 
to validate the unconstitutional State legislation by giving 
retrospective effect to its legislation, without any constitu- 
tional authority in that behalf. 


(c) As just stated, the Act of 1956 had been enacted in ex- 
ercise of the express power conferred by Art. 286 (2). The only 
question that could possibly be raised was whether Parliment 
could exercise its constitutional legislative power under © Art. 
286- (2), with retrospective effect. What was decided in 
Şi s case*®® was that there was nothing in Art. 
286 (2) to indicate that Parliament could not give retrospec- 
ive effect to its legislation as in the non-constitutional sphere. 

1e pea passages from the judgment of Venkatarama 

ur will bi r out the foregoing- ‘propositions. : | Wh 

Beans provides that no law of a State shall EER tax on e 
in so far as Parliament may by law otherwise p vide. 

ion ns on the nature e of the law to be passed by Parliament. .. 
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restriction on the power of Parliament to enact a law with retrospective opera- 


The impugned Act, though it ts in name a Validating Act, is in essence a 
law lifting the ban under Art. 286(2), and if no limitation on the character of 
that law could be spelt out of the language of that Article, then it must be 
upheld as within the authority conferred by it’.2% 


The degision in Sundararamier’s case,” as explained above, 
has been followed by the Supreme Court in the recent case of 
Prakas Chand v. Zila Parishad.” Prior to the insertion (in ° 
$939) of s. 142A in the Government of India Act, 1935, there 
was _no limitation as to the quantum of a tax on professions on 
the power of a Provincial Legislature. ™* Sub-sec. (2) of. s: 
142A limited this power of the Legislature ur local authorities 
in a State to arate of Rs. 50/- per annum, but the Proviso to 
sub-sec. (2) laid down that— 

“if... .there was in force in the case of any Province or any such maii 
board or authority a tax on professions......the rate or the maximum rate, 
of which exceeded fifty rupees per annum, the preceding provision of this sub- 
section shall, unless for the time being provision to the contrary is made by a 
law of the Federal Legislature, have in relation to that Province, municipality, 
board or authority as if for the reference to fifty rupees per annum there were 


substituted a reference to the rate... .as may for the time being be fixed by a law 
of the Federal Legislature... ... = 


In exercise of the power conferred by the Proviso afore- 
said, the Central Legislature passed the Professions ‘Tax 
Limitation Act, 1941 laying down that with effect from the 
date of commencement of that Act, any professions tax levied 
in a Province shall cease to be levied to the extent to which 
such taxes exceed fifty rupees per annum. By reason of this | 
limitation imposed by the Central Act of 1941, it was held by 
the Allahabad High Court?” that the tax on ‘circumstances and 
property’ which had been imposed in 1928 by the District Board ~~ 
of Muzaffarnagar under power conferred by the U.P. District 
Boads Act, 1922, was invalid in so far as its rate exceeded RT e 
Rs. 50/- per annum. À ; eee 









dation) Act, 1949, which validated, with A Sr Ee 
tax on circumstances and property as imposed under s. 108 
of the U.P. District Boards Act, 1922. The n ec 
Validating Act was to nullify the decision of the ANa 
Court*°* and to validate the tax E To t 
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answer to this question rested on the meaning of the expression 
e “unless for the time being provision to the contrary is made by 
a law*otf the Federal Legislature” , in the Proviso to s. 142A of 
> the Government of India Act, 1935. Following the interpreta- 
tion of a similar expression by Swrdararamicr’s case,*’° the- 
Court™™ (per Mitter, J.) held that the power of the Federal 
Legislature under the Proviso could be exercised mere than once 
and also retrospectively : 
“The words ‘unless for the time being indicate that the Legislature (Central) 
could at any point of time substitute a fresh rate if tax for the one prevailing. . 
It follows that it was open to the Federal Legislature to make such substitution 
more than once. Having reduced the rate to Rs. 50 by the Professions Tax 
Limitation Act (1941) the Legislature took power again (1949) to substitute 
the old rate of tax for the sum of Rs. 50. This substitution became effective 
from the date of the Professions Tax 1941, by the insertion of items 3A and 3B 


to the Schedule to the said Act. Sec. 3 of the Act of 1949 validated impousts ; 
for the period intervening between 1941 and 1949” 203 


e a 
So understood, Sundararamier’s case™ does not lay down 
the proposition that an unconstitutional statute may be retros- 
pectively validated by the Legislature, without any constitu- 
tional power ™® in that behalf. 


(vi) Another apparent anomaly is that a declaration of 
unconstitutionality by a Court may be 
Efect of  decsion overruled by thay very Court, such as the 
tionality being overruled. Supreme Court of the United States or of 
India, which is not bound by its own 
judgments. As stated by Cooley,*”* 

“When the Court thus changes its opinion and declares a statute to be valid 
which it had earlier held to be unconstitutional, the later opinion will prevail, 

and the statute will be considered as having been constitutional from - Bs . 

beginning” 2°? 2 












A critic might ask how is this consistent with the theor \ 
- that the statute became non cst upon the previous decision ef t 
Court which declared it be unconstitutional. The answer 
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= that this is possible because the non-existence resulting from a 
a judicial pronouncement was notional. ‘The subsequent declara- 
ee ion of the Court that the statute is not unconstitutional < 
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(vii) The American Supreme Court has made no distinc- 
tion in deducing the consequences of the doctrine of voidness 
of an unconstitutional statute as to the different situatiens of 
absence of legislaive power and of contravention of a funda- - 
mental right or other specific limitation, and any suggestion 
to the contrary is wrong. $ 


- (a) If"it is a penal statute, the unconstitutional statute 

No distinction as to CcOUld: create no Offence.  FIONCE S PERSEN 
consequences of uncons- arrested or convicted under it is entitled to 
Rianne Critica Taine be released immediately on the declara- 
according to grounds of tion of unconstitutionality, upon the con- 
bene ha STCERINAS, viction being quashed?’ even though the 
conviction took place before such “declaration, 7H and even though 


the conviction might have become ‘final’ ‘(see p. 212, ante). 


(b) Where the offending statute is a taxing statute, it 
restrains the State from levying the tax payable under it,™* or 
directs a refund of the tax paid under the void statute.” 


(c) In the sphere of regulatory laws, the Court would 
cancel the revocation of a cinematograph licence on the ground 
of contravention of a statute which violated the First Amend- 
ment ;“"* or issue injunction to ban religious recitals in public 
schools which violated the First Amendment against establish- 
ment of religion;*"* or yacate an injunction restraining the pub- 
lication of a periodical which violated the liberty of the press" 


It would also grant injunctive relief in the same manner 
against the enforcement of a law where it exceeds the relevant 
legislative power’ or constitutes an unconstitutional delegation 
of power, inconsistent with NEC. Rossi Er O25 ae cia 
Tundamental right.*?” 


(d) In the sphere of employment, it has been held that ‘on ; 
actien for reinstatement and back pay is maintainable where 
the law under which the employee was dismissed violated a fun- ) 
damental right, e. g., the cae a sk Hae 







| violates the 14th Arende Eee or reinstate. an emp nt ye zo F 3 5 
has been dismissed for refusing to take such ¢ pent, 8 5 cds. 3 


a (e) In the sphere g: electo law, 
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(4) If the offending law relates to the jurisdiction of the 
Court itself, the Court would refuse to assume jurisdiction 
under it.*** À 

Let us now turn to the doctrine of ‘prospective overruling’ 

which was applied, in the constitutional 
Post-1965 American sphere,™"a by the American Supreme 
Sisse sl mt Court, for the first time in the year 195, 
ing’ in Lunkletter’s case?** and which was 
caught hold of by the majority -of . our 

Supreme Court, two years later, in the case of Golak Nath2** ~ 


But before adverting to the Linkletter decision,” it would 
be useful to note that, as the foregoing discussion has shown, 
the following propositions were well-established in the U.S.A., 
until 1965: 

(a) Subject to minor exceptions noted already, a statute 
which contravened the higher law embodied in the Corstittiition 
was void ab initio.**° 

(b) In general, it was acknowledged that judicial decisions 
have retrospective operation,~** in accordance with the Black- 
stoman doctrine that it is the duty of a court not to pronounce 
a new law, but “to maintain and expound the old law” 2°? 


(c) The principle of retrospective operation of a judicial 
decision was applied even where the Court overruled an earlier 
decision. Even in this case, the assumption was that the over- 
ruling decisions declared what really was the law and that the 
overrulled decision never was the law.*** 


=e (d) The foregoing rules were applied in the sphere of 
= constitutional decisions, so that when the Supreme Court over- - 
= ruled its earlier decision, the new rule was given a retroactive — | 
- Operation so as to invalidate acts or orders which had taken - — 

q ace Pay finnalised: prior to the date of the overruling deci- 
~* {sien Thus, if the Supreme Court came to hold tkat a 
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2 apari ev lar procedure for obtaining conviction was unconstitu- 
tional, all persons who were in jail at the time of the said 


<a would be entitled to the benefit of the decision and be 
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=." te ae =a <a 2 | 
_ released, even though their conviction had been affirmed prior vl 

to tt F ampf the decision.**° eee 
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decision*** was overruled in 1961 in Mapp v. Ohio, ™™" holding 
that the prohibition in the Fourth Amendment was applicable . 
to the States as well, through the medium of the Fourteenth 
Amendment (which was expressly addressed to the States) - 
inasmuch as immunity from an unreasonable search and seizure 
was implict in the philosophy of Due Process contained im the 2 
Fourteenth Amendment and that, accordingly, evidence obtained 
by an unreasonable search and seizure was inadmissible also 
in a State Court. In Mapp’s case,?** the appellant’s convic- 
tion, based on such inadmissible evidence, was quashed and the 
Court did not say that its interpretation would be con- 
fined to the instant case and cases Of conviction arising after 
the date of the judgment in Mapf’s case. 


The latter question came up in Jinkletter’s case.*** 
Linkletter was a State prisoner, who had been convicted in 
1959. His conviction had become final, by the exhaustion of 
appellate remedies, before 1961 when the judgment in Mapp’s 
case*** was pronounced. After the decision in Mapp’s case, 
Linkletter brought an application for habeas corpus urging 
that his conviction was void because it was based on evidence 
cbtained by unlawful search and seijure, within the purview of 
the Mapp deciston.*** The Supreme Court affirmed the rejec- 
tion of the piel ee ek for habeas corpus, holding, inter alia, 
that— - 


(a) The Constitution does not say whether prospecrtoe 
or retrospective effect should be given to judicial decisions. 


(b) The Court had the power to give to its decisions only 
‘prospective’ effect, having regard to the nature and purpose 
of the change in the law and whether that purpose would be 
advanced by give retrospective effect to it; the circumstances 
which have come into being, relying upon the prior decisions 
which have been overruled by the new decision, after a lapse_ [OES 
years, and the effects on the administration of justice of ope 
retrospective effect to the overruling decision. — ig RETER ee 


(c) Applying the above principles, the Court. fala J 
though the judgment in Mapp’s case*** itself did not. say 
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cases where habcas corpus had been issued to set aside 
previous convictions on ‘the ground that those were cases of 
conviction based on ‘coerced confession’ which was distin- 
guishable from a conviction based on evidence obtained by un- 
reasonable search and scizure, saying, that in the case of coerced 
confession, there was a likelihood. of such evidence being 
‘unreliable’, but that there was no such likelihood where merely 
the evidence was obtained by an unlawful search.*~ 


It is natural that the impact of the doctrine introduced 
by the American Supreme Court, in Linkletter’s case,*** over 
one and a half century after the doctrine of judicial review had 
been propounded by Chief Justice Marshall, has not been*** 
uniform. : 


The Linkletter doctrine*** as to prospective overruling of 
constitutional precedents has been followed in the following 
in the following subsequent cases :**° ere: 


1. In Fehan v. Shott.*® as to the privilege against self- 
incrimination. Prior to 1964-5, the view of 
ene Soest for the Supreme Court was that the Fifth 
Amendment’s immunity against self- incri- 

mination was rož applicable against the States.**' 


But, in 1964-65,*** the Court came to hold that the Fifth 
Amendment’s privilege was available against the States by 
reason of the wider guarantee in the Fourteenth Amendment 
against State action, Shortly after the Linkletter case, Tehan 
brought this habeas corpus proceeding?’ to set aside his con- 


viction which had become final before the date of the judgment 


in Griffin's case.*** The question before the Court was whether 
retrospective effect should be given to the new rule laid down 
in Griffin's case. The Court?™* answered the question in the 
negative, following the /inkletter ioe ets on the following 
points: ~ 

(i) In appropriate cases, the Sci may, in the interests 
of justice, make a new rule prospective. 


— Gi) The principle of giving retrospective sere to an 
ing decision in the sphere of coerced confession was 
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in n distinguished, on the ground that there was no likelihood — ` 
trutt merely because a statesment was self-incriminațing. 






_ the ‘other accused. In Bruton v. U. S..2°° this decision in Dell 
— Paolt’s case*°* was overruled, holding that the a ad lr nission of” a 
os: co-accused — at at joint trial TBE the consti nal 
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gated by the Police while in pre-trial custody, without warning 
the accused of his privilege against self-incrimination Or e 
without granting him access to outside assistance.*** In*1964, 

the Court held that such conviction was illegal because of con- * 
travention of the Fifth and Fourteenth Amendments.**® 


In Johnson's case,”** the Qourt refused to give retrospec- 
tive effect tô the new ruling of 1964*** to trials which com- 
menced prior to the date of the 1964 decision,***® applying the 
linkletter*?* principle that retroactivity might disrupt the 
criminal administration by requiring a retrial of many old 
cases. In fact, it extended the Linkletter principle to a sphere 
where the was a likelihood of ‘unreliability’ of the evidence. 


3. In Stovall v. Denno,*** with respect to the right to 
assistance of counsel at a pre-trial identification. 


eThe Court refused to give retrospective effect to the deci- 
sion which rendered invalid such identification, on the ground 
that there would be a disruption of the administration of justice 
if all identifications held on the basis of the pre-existing law were 
condemned and the proceedings reopened.**® 


4. In De Stefano v. Woods,*** the Court has refused to. 
give retrospective effect to two of its earlier decisions**® which -~ 


extended the guarantee of jury trial to State criminal trials and 
trials for criminal contermhpt of court. 


~ 


On the other hand, retroactive effect has been given to 


overruling decisions in some cases subsequent to the Linkletter 
case,”** distinguishing the latter: 


1. In Roberts v. Russell,” a conviction which took place 


Taid cok ieee it Y = the overruling decision in Bruton z 

i aS was set aside in habeas corpus 
Oe oe by giving r a operation to ne fatter = 
deciSion. : Ir 


3 
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In Delli Paoli’s case,*** it had been held that even thong: = 
a co-accused’s confession at a joint trial was inadmissible against — of 
the other accused, the conviction would not be set aside where- os 
the jury had been instructed that the co-accused’s confe =Ssio 
should be disregarded in determining the guilt or innocence c 
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Roberts™“” assailed his conviction by a /iabeas corpus pro- 

. ceeding, claiming retroactive effect to be given to the overruling 
Bruten decision." The Supreme Court acceded to this conten- 
tion and vacated the conviction, ordering retrial, holding — 
wter alia, that 

“even if the impact of retroactivity may be significant, the constitutional 
error presents a serious risk that thel&issue of guilt or innocense may not have 
been reltabiy determined.” 


s The result of the Roberis’ case, ™” therefore, is that where 
the Court considers the risk to miscarriage of justice serious, 
it may not follow the Linkiletter decision**> against retroactivity. 
But there is no objective test for determining such risk, and judi- 
cial opinion must naturally differ. 

2. In Oñħimel v. State of California, ™” the Supreme Court 
overruled its previous decisions in Harris*** and Rabtnowittz,*™ 
holding that a search, incident to arrest, which went beyond the 
person and the area within his immediate control was violative 
of the 4th and the 14th Amendments, if made without a search 
warrant and quashed the Petitioner’s conviction founded on 
evidence obtained by such unconstitutional search. 


In Vale v. Lowisiana,*** the search took place when there 
was nobody in the house of the arrested person. In 1967, that 
is, prior to the decision in Chimel’s case,” Vale was convicted 
on the evidence found on the search” which was evidently un- 
constitutional if the Chimel*** decision applied. The majority 
of the Court who reversed the conviction declined to go into the 
question whether the Chimel decision should be given retros- 
pective effect; nevertheless, came to a conclusion to the same 
effect, holding that even apart from the Chimel decision,**” “no 

- precedent of this Court can sustain the constitutional validity 
of the search in the case before us.’’**° 


3. Barber v. Page,*** was, of course, not a case of che: 
reme Court overruling any previous decision of its own, | 
: oe = laying down a principle contrary to what was the general © 
bs -trend — judicial opinion and the opinion of commentators. _ 
Baa Inth s case, it was held- that the requirement of ‘confronta- 
Ee wit h witnesses under the Sixth Amendment could not pez 
wit og a trial unless the Lge rps had “made a 
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(a) The Petitioner’s inability to cross- -examine the victim 
who was ‘examined as prosecution witness “may have had a 
significant effect on the fact-finding process? so as te cons- 
titute an exception to the doctrine of prospective overruling 
as envisaged in the case of Linkkletter.??S 

(b) The decision in Barbers case™® “was clearly fore- 

shadowed, ¿f not pre-ordained, by this Court’s decision -in 
Pointer v. Texas,” which was handed down more than a year 
before Petitioner’s trial.” ; 
- The question raised in the present context is not a simple 
one as to. the effects of a statute being declared unconstitutional 
by a judicial decision: it is complicated by the fact there was 
an earlier decision of the Court which had declared the same 
statute as constitutional and which had held the field until its 
reversal by the later decision. The /inkletter innovation came 
into, the arena in relation to the latter situation. 

Before proceeding further, therefore, we must advert to 
the basic principles relating to the doctrine of stare decisis or 
adheretrice to precedents and the contrary doctrine of a superior 
Court’s jurisdiction to overrule its prior decisions. 


. Granted that the function of a Judge is merely to interpret | 

ice oi a Gib coe the law and not to make laws, which func- 

= tion is vested in the Legislature, neverthe- 
less, as a human being aeJudge is likely to commit mistakes, or, 
upon a reconsideration, that Judge or some other comipetent 
Court may come upon a different view of the law. In the case 
of an inferior court, such error may be corrected by a superior — 
Court on appeal or revision, but a problem arises when a final 
Court is convinced that some previous decision of its own is 
erroneous and should, therefore, be changed or departed from. 


This can be easily done if the superior Court is not bound, 
by law or practice, by its own decisions. The question which 
we Fave to discuss in the present context is, even when a supe- = 
rior Court is not bound by its previous decisions, whether and 
how far such Court should alter its previous decisions which 
may have been acted upon by the parties” or the generalin a ) i 


In this context, one -general principle which all 

normally follow is not to disturb a re evi 
decision in view of the in onuenien | 
would be caused: to the public by the reversal aes as 
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Since the doctrine of stare decisis is a development of the 
more widely known doctrine of precedents, it would be useful 
to examine the relationship between the two doctrines at once. 


‘Precedent’ simply means a previous decision. In the 
history of English common law, previous decisions were at 
first cited as evidence?" of the law in the same manner as a 
text-book of authority: with the growth of reported decisions, 
it became a rule of judicial practice, as Blackstone**” put it, to 
follow previous cases “‘unless flatly absurd or unjust”. Pre- 
cedents thus became a source of the law just as legislation and 
custom was. “Uniformity, consistency and certainty”! are the 


-principal reasons why a Judge must follow the law laid down 


in a previous decision, which has become final. As soon as 
this principle was evolved, a further question arose, namely, 
decision of which Court should be binding upon another Court, 
there being a hierarchy of courts in the judicial system. ,Jud¢éges, 
therefore, evolved various rules to make up a jurisprudence 
relating to “‘precedents’’, e.g., that— 


(a) The decision of a superior Court shall be binding upon 
an inferior court. A decision of the House of Lords, on a ques- 
tion of law, for instance, shall be binding on all other courts of the 
realm. In Jidia, this rule has been embodied in the Consti- 
tution itself, in Art. 141: 


“The law declared by the Supreme Court shall be binding on all courts 
within the territory of India.” 


(b) But a superior Court is not bound to follow the deci- 
sion of an inferior Court or a previous decision of its own. 


But even where a Court is not bound by a previous deci- 


sion, for instance, because it is a decision of its own or be e 


cause it is that of an inferior Court which it is competent to 
reverse, still then the question arises whether the Court should 
alter the law as laid down in the previous decisions which “may 
have been acted upon for a considerable length of time. This 
gave rise to the doctrine of stare decisis, or that the previous 


decisions should not be disturbed, because of the incovenience 


= te K 


which might be caused thereby. ee 

i In the present context, I shal deal with the doctrine of 
, stare decisis only in so far as it relates to a superior a sown © 

se ager ice ee 


S a England, u the rule of stare decisis was s 
P m Se tee by He konse of Lords u 
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In 1893, the House of Lords expresed this rule in the follow- 
ing emphatic words— - - 
“A decision of this House once given upon a point of law is conclusive upon 
this House afterwards, and it is impossible to raise that question again as if it *° 
was res integra and could be re-argued, and so the House of Lords be asked 
fo reverse its own deciston’’.2°2 


In cousse, of time, however, the House of Lords has come 
td realise that the contrary rule, which has all along been fol- 
lowed by the Judicial Committee and to which I shall just 
advert, was more conducive to the elimination of judicial error 
and to the development of the law.***. In 1966, the Lord 
Chancellor made an extra-judicial pronouncement?™ that— 


z “Their Lordships. .. ... recognise that too rigid adherence to precedent may 
lead to injustice in a particular case and also unduly restrict the proper develop- 
ment of the law. They propose therefore to modify their present practice and, 
while treating former decisions of this House as normally binding, to depart 

®from a previous decision when it appears right to do so.” 


It would appear that the relaxation would be confined to 
the sphere of public law, for, the Lord Chancellor added the fol- 
lowing reservation: 

“In this connection they will bear in mind the danger of disturbing retros- 
pectively the basis on which contracts, settlements of property and fiscal arrange- 


ments have been entered into and also the especial need for = as to the 
criminal law.” 


It seems, therefore, “that the rekoata will operate more 
in the sphere of constitutional law than in any other. 


Though it is too early to assess the results of this change 
in the practice of the House of Lords, the implementation has  , 
already started. Thus, in Conway v. Rimer,”®* decided in 
February, 1968, the House of Lords has refused to follow its 1942 
decision in Duncan v. Cammell Laird,?®* which had been crit- 
cised in various quarters since then, and a different conclu- 
sion*had been. arrived at by the Privy Council in Robinson LEE 
S. Australia,*** and by the House of Lords itself in an appeal 
from Scotland.*** ieee 

In Duncan’s case2** the ‘“Hotise had held ‘bam when 4 
lege as to the production of any document is claimed by 
Minister of the Crown, the statement of the Minist r th 
would be ‘prejudicial to- the public. int 2 












478 LIMITED GOVERNMENT AND JUDICIAL RE¥IEW 


e 


public in withholding documents, the disclosure of which would 
- be injurious to the nation, the Court finds in favour of dis- 
closure. Lord Morris (p. 892) observed— A 


_ “Though precedent is an indispensable foundation on which to decide what 
is the law, there may be times when a departure from precedent is in the interests 
<= of justice and the proper development of the law. I have come to the conclusion 
that it is now right to depart from the decision in Duncan's casé” 265 


The Judicial Committee , of the Privy Council, however, 
considers itself free to differ from its 
previous decisions**? inasmuch as its funé- 
tion, theoretically, is to advise the Crown and not to decide a 
question. But even then, on constitutional questions, the 
Board would seldom depart from its previous opinions, ““which 
it may be assumed will have been acted upon by the Govern- 
ment and subjects’’.**° 


Privy Council. 


In the U.S.A., it is now established that the doctriné of 
Gia stare decisis would be no obsession, at 
ISARN least in constitutional cases, because in this 
sphere, it is particularly essential that the law should keep 
pace with the dynamic change in the social order. 


The principle was thus explained by Reed, J., in Smith v. 
Allwright, 271 where the Supreme Court overturned its pre- 
vious decision?*? to hold that the condyict of a primary election, 
when supported by statutory authority, constituted ‘State action’ 

$ within the meaning of - the Equal Protection Clause, even 
though it was basically a party institution: 
“In reaching this conclusion we are not unmindful of the desirabjlity of 


r continuity of decision in constitutional questions. However, when convinced of 
R ay former error, this Court has never felt constrained to follow precedent. In 


== constitutional questions, where correction depends upon amendment and not 


=== upon legislative action this Court throughout its history has freely exercised 
TN a4 = on its power to re-examine the basis of its constitutional decisions. .. .. . 


i, 
Y 










~ The foregoing observation is. in truth, as echo oT the 
disse mns opinion of Brandeis, J., in an earlier case: a 
TER ae _ “Stare decisis 1s usually the wise policy, because in most matters it is = 


it = 
Concern, ETA correction can be had by legislation. But in cases ir zol ing =Æ 
_ the Federal Constitution, where correction through legislative action is practically 
- imposs le, this Court has often overruled its earlier decisions. The Court b 
ang, “Site eae and the force of better TeaSoning. .. ... n cases” 
’ e Federal Constitution, the position of this Court is ur re that of - 
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equal’ doctrine”? which had upheld segregation in the sphere 
of education, for some sixty years. . 


In Erie R. Co. v. Tompkins, ® the Supreme Court over- 
ruled Swift v. Tyson," which had held the field for nearly a 
century as to the weight of a decision of the highest Court of 
a State on a question of State law. 


In Gideon v. Wainwright," the Supreme Court overruled, 
after 11 years, the view taken earlier?*® that the sope of the 
right to counsel under the 14th Amendment applicable to the 
States was not as wide as that under the 6th Amendment and 
that, accordingly, refusal of the assistance of counsel to an indi- 
gent accused charged with felony did not constitute a. denial of 
fair trial. 


ein Mapp v. Ohio,” the Court reversed its 12 year-old- 
decision”! and held that evidence obtained by illegal search 
and seizure, in contravention of the guarantee in the Fourth 
Amendment, read with the Fourtecntls could not be used as 
evidence in a State Court. 


In Peyton v. Rowe, ™ the Court has overruled its 34-year 
old decision in McNally v. Hill,?** to provide speedy remedy in 
habeas corpus proceedings, rejecting the technical objection of 
‘prematurity im cases of tonsecutive sentences. 


In Australia, too, it has been asserted that im constitu- 
tional cases of importance, the Court 
Australia, : should not be strictly bound by the rule : 
, of stare decisis.*** nai 


The Supreme Court of Irelánd has also refused to i SAE ne 
Heelan by any rule of stare decisis. It has held?** as 
$ that stare decisis has certain advantages A 

“so long as it is remembered that it is a Policy and not a ass 
ing, unalterable rule”. “However desirable certainty, stabi- — 
lity and predictability . of law may be”, the Court wou not 
be reluctant to modify its previous views, if there are excep- 
tional or asamp iing. reasons, amachi as— 
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In ndia, similarly, during a span of 18 years since the 
duds © commencement of the Constitution, the 
f Supreme Court has overruled its earlier 
decisions in several constitutional matters: 


(i) In the Bengal Immunity case, ™" the Supreme Court 
everruled its previous interpretation of the Explanation to 
et tro. CL) Cao 

(ii) Much more striking is the decision in Golak Nath v. 
State of Punjab*** where the Court overturned the view taken 
in two cases that Fundamental Rights included in Part III of 
our Constitution are not immune from amendment.~”” 

From the foregoing review, it is clear that the consensus 
of opinion is in favour of a relaxation of the doctrine of stare 
decisis in its application to constitutional cases. 

The reasons for such a relaxed attitude towards constitu- 
tional decisions~”* have been adduced as follows: 


(i) While any error in decisions relating to the general 
law may be easily corrected by legislation, in constitutional 
matters this cannot be done except through the special procedure 
relating to amendment of the Constitution.*°?*-* 


(ii) The ultimate touchstone of constitutionality is the 
Constitution itself and not what the Gourt may have said about 
it in any case;*** the Court therefore bows down to ‘the 
lessons of experience and the force of better reasoning’, ™®” if 
the previous decision is shown to be mistaken.*”* 


If the Court is convinced that there has been “an uncons- 
titutional assumption of powers” by the Court on a previous 
occasion, the Court should not hesitate to correct it by reason 
of any “lapse of time or respectable array of opinion’’.~” 


(iii) A constitutional decision affects the lives and pro- 
perty of the public, and where the Court finds that previous 
decision is manifestly wrong and injurious to the public interest, 
it should not hesitate to overrule the earlier decision,—parti- 
= cularly when it is a recent one and has not created a rule o5 
property around which vested interests have clustered.” 795 2 


= Even English Courts have pleaded for a greater rela: 

n from stare decisis in cases where life and PeR ae ‘at i 
ake.2°* This principle has been explicitly asserted ord 
i jar i in Eas Pon of Criminal A in ea vo 
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(iv) Above all, stare decisis is a rule of practice or self- 
imposed limitation. There is nothing to bar a future court to 
go against.a previous decision, if it is clearly shown to b® erro- 
neous,” e.g., if it was given~in ignorance of a statutory 
provision? or an earlier decision of compelling authority ;*"° 
or where it is necessary in the interests of justice or the deve- 
lopement of ethe law, e. g., to bring it in line with the law 
existing in other parts of the world. 


But notwithstanding this consensus of opinion in favour 
of relaxation of the doctrine of stare decisis in constitutional — _ 
cases, it is also established that the Court’s power of overruling 
its earlier decisions should be used sparingly and with extreme < 
caution. The following considerations should not be lost sight - 
of while exercising that power: 


(1) The power to overrule a previous decision should not 
be eXercised by a divided Court.*” 


(ii) Mere length of time for which a decision has stood is 
no consideration against its reversal.*°? But 


“the courts should be slow to upset long-established decisions where KEI 
to property or under contracts have been founded on them, or where (proceeding 
on the basis that they were not only old but also right) the parties have 
irremediably and materially altered their position” .203 


Of course, these considerations are more applicable in the 
noh- -constitutional sphere. 


It must be pointed out in this context that there are two 
considerations peculiar to India which should be taken into 
account by the Supreme Court in sparingly using its power to 
cverturn previous decisions: 


- Firstly, the Constitution is not so difficult to amend as in - 
the United States, and the machinery of amendment is practi- 
cally the legislative machinery of Parliament, with certain 
safeguards. Hence, it is possible for Parliament to amend the — 
Constitution, and so it has done, to overrule a constitut P 
interpretation of the Court which is proved to be unsc 
meat discussion both in the juristic and judicial | 


Secondly, as has been pointed at the outset (p. 1 
too frequent amendments of the Constitution have 
brought the organic instrument of this country into d 
Courts ty die ee ea gree 
= dao Bien soy he uncertainty AW 
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of being tied to a social background which no longer exists, 
e.g., a society which approved of slavery or the segregation 
of thé black race in the U.S.A. , There is no doubt that sociolo- 
gical and legal concepts change with the times and if the Cons- 
titution itself must admit of a provision for amendment to 
keep pace with such change, it requires little logic to assert pi 
there must be a scope for altering judicial opinion to een = 
in conformity with such changes in jurisprudence. 
dilemna which called for the Linkletter doctrine” arises at 
once. On the one side is the need for change; on the other 


hand, is the consideration of injury and disturbance. of the 


existing order which may have been built upon the previous 
decision of the highest tribunal which is now going to he 
disturbed. 

The JLinkletter?*® device is that the overruling decision 
should not disturb any transaction or rights and liabilities which 
might have taken place or accrued prior to the moment when 
the overruling decision is pronounced; in other words, the 
effects of the overruled decision up to the point of time of 
overruling should not be disturbed. 

The arguments advanced in support of the doers of 
prospective overruling in the Linkletter case?’ may be summa- 
rised as follows: 


(a) The Constitution has no woice upon the question 
whether a new judicial decision on constitutional interpreta- 
tion shall have retrospective effect or shall have a prospective 
effect only. Even though in the past, in some cases, retrospec- 
tive effect had been given to overruling decisions so as to affect 
cases finally decided before the date of the overruling decision, 
there was no absolute rule of such retrospective operation of 
overruling decisions in the Constitutional arena. The question 
would be determined by the Court in each case having regard 
to: “‘the prior history of the rule in question, its purpose and 
effects, and whether retrospective operation will further or 
retard its operation”. - 


(b) In determining whether retroactive effect koia ie 
givn to a new rule. its purpose has to be taken into considera- 


tion. The new rule in Mapps case? was laid down as a 
= effective deterrent to ‘lawless police action’. That pug 
ER Would not be advanced by making the rule retrospective s es as t to 


y police action which had taken pate pag to the ir 
ned of RR new rule og gr 
| or test is | the reliability a re evidenc s 
5 ee Sas | 
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to the new rule. To give retroactive effect to an overruling 
decision in the criminal sphere would ‘disrupt the administra- 
tion of justice’ so as to require a retrial*** of numeroug cases 
after the evidence available at the original trial may have ceased 
to exist. 

It is clear from the foregoing survey that no objective tests 

Litkletier  iioduces PAVA SO- far: been formulated “Gy. the 
complete uncertainty American Supreme Court for the applica- 
sabe Janee 2 tion of the doctrine of ‘prospective over- 

ruling’ and that the entire matter has been 
leit to the subjective consideration of the Bench of Judges who 
try a particular case where the question arises. The extent to 
which American Judges have taken liberty in applying this new 
doctrine would be evident from the fact that not only are there 
no settled tests for the application of the doctrine to any parti- 
culag case, the extent to which retroactivity should be given to 
the ov efruling decision, if at all, has been equally left to the 
uncharted discretion of the Court which seeks to apply the doc- 
trine,””*. e.g., whether the overruling decision should be applied 
only to cases arising after the date of the overruling decision®” 
or to pending cases*”* as distinguished from past cases, as well 
as the instant case where the question of applying the overruling 
decision is raised. 

The result is a totgl uncertainty and uncharted judicial 
autocracy. This is how the Linkletter doctrine*** has been read 
in subsequent cases by some Judges of the American Supreme 
Court. Ina 1971 case,*®** it has been observed: 


“Since that time (i.e., since Linkletter), we have held to the course that 
there is no tnfiexible rule requiring in all circumstances either absolute retro- 
activity or complete prospectivity for decisions construing the broad language of 
the Bill of Rights. Nor have we accepted as a dividing line the suggested distinc- 
tion between cases on direct review and those arising on collateral attack 
Rather we have proceeded to ‘weigh the merits and demerits in each case’ by 
Jooking to the prior history of the rule in question, its purpose and effect, and 
whether retrospective operation will further or retard its operation’’.2°5 


Notwithstanding the fact that the Linkletter™™ decision has 
been followed in a number of cases,*** there are also a good 
number of cases where the Supreme Court has refused to follow 
it on divers grounds.: In fact, the dissent against the intro- 
duction of, the doctrine?” still persists, led by the oe B 
Judges Black and Douglas. Even Harlan, J., a party to tke 
Linkleter*** decision has later regretted his S alee pe in th. nat E 
decision in these words:*° rE noka x 
l ai Ka RE _the subsequent course of Linklttr became almost a di iadt. N l = 

+ as the tracks of a beast of prey in cape is intended victim. ......It was 
this ae g he a pig = me to suggest twc vo T Tms 5 n Desist?1° that 
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What emerges from todays decisions is that in the realm of constitutional 

adjudication in the criminal field the Court is free to act, in efiect, like a legislature, 

É making its new constitutional rules wholly or parttaliy retroactive or only pros- 
ective as it deems wise. I completely disagree with this point of view”.3°09 


The main arguments against the soundness of the doctrine 
may be summarised thus: 


(i) The business of the Courts is to interpret and declare 
the law as it already was and not to make laws for the future, 


“ which is a business of the Legislature, not the Courts.*°°,*” 


To reproduce the picturesque words of Black, J. “in 
DeBacker’s case:*** 
pe ae this doctrine of prospective-only application is nothing less than 
judicial amendmen! of the “Constitution, since it results in the Constitution's 
meaning one thing the day prior to a particular decision and something entirely 
diferent the next day even though the language remains the same.” 


(ii) In particular, to create an offence is a functign @f the 
Legislature. Hence, where the Court interprets a criminal 
statute in such manner that punishment for a past conduct under 
that statute becomes unlawiul, but at the same time the Court 
says that its interpretation shall have only prospective applica- 
tion, the result would be “the creation of a judicial crime that 


Congress might not want to create”’.*"’ 


(iii) That criminals whose conviction had become final 
before the new pronouncement as t the constitutionality of 
such conviction is made would get acquitted, can be no argument 
against giving retrospective operation to the interpretation of the 
Constitution which declares the law as it is. In the words of 
Black J.— : 

e X E the Bill of Rights’ safeguards should be faithfully enforced by the 


courts without regard to a particular judge's judgment as to whether more people 
— could be convicted by a refusal of courts to enforce the safeguards”.512 


“The criminal goes free, if he must, but it is the law that sets him free”.313 


© (äv) As against the argument that to give retrospective 
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The established law in the United States prior to 1965 
was retrospective operation of constitutional decisions as wasi 


expressed by Holmes, J., in 1909: e- 
“Judicial decisions have had retrospective operation for near a thousand 
years .316 


Thiseretrospective operation ef a constitutional decision, in 
particularis founded on the doctrine of the Constitution operat- 
ing as the ‘higher law’, which has been pripo in the 
United States, since the time of Marshall, more correctly,“ 
“from long before. The Author ventures tan clas that, irres- 
pective of the question of convenience or expediency, the 
Linkletter doctrine*** is a wanton rebel against the basic principles 
of constitutional jurisprudence as established in the United States 
from its very infancy, and cannot be allowed to be imported into 
India through the backdoor. 


e ‘Fhe foregoing view has been affirmed, even in the U.S.A., 
by the 1971 dissent of Harlan J., in Mackey’s case =317 


we possess this awesome power of judicial review. ..... because we 
are a court of law. ..... charged with the responsibility of adjudicating cases. ....-- 
according to the law of the land and because the law...... includes the Federal 
Constitution. That is the classic explanation for the basis of judicial review, an 
explanation first put forth...... in Marbury v. Madison,*3* and from that day 
to this the sole continuing rationale for the exercise of this judicial power. .-... i 


We announce new censtitutional rules, then, only as a correlative of our 
dual duty to decide those cases...... and to apply the Federal Constitution as 
one source of the matrix of „governing legal rules. We cannot release criminals 
from jail merely because we think one case is a particularly appropriate one in 
which to apply what reads like a general rule of law or in order to avoid making 
new legal norms through promulgation of dicta...... Simply fishing one case 
from the stream of appellate review, using it as a vehicle for pronouncing new 
constitutional standards, and then permitting a stream of similar cases subse- 
quently to flow by unaffected by that rule constitutes an indefensible neparna 
from this model of judicial teview. 


e Im truth, the Court's assertion of power to disregard inka law in adjudicating 
cases before us...-... is quite simply an assertion that our constitutional function 


is not one of adjudication but im effect of legislation. We apply and definitely 
interpret the Constitution, under this view of our role, not because we are bound 
to, but because we occasionally deem it appropriate, useful, or wise. .....That 
sort of choice may permissibly be made by a legislature. __.. , but not FA 


= Nar Epa (T)he fact that this oeni atts DE raa 
from the basic principle upon which rests the institution of judicial r v is 
sufficient to render it untenable Rage, SAF a _Proper pea our duties“: s s a 


It is submitted thee the ip Da P x 
_ overruliñg cannot be introdi se TS 
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(a) Art. 13 (2) of the Constitution, instead of leaving it 
j jé z , expressly F w a 
No scope for introduc. ČO adjudication, expressly lays down that 
tion Gi<diimtietter into poSt-Constitution law made in contraven- 
the scheme of the Cons- tion of a Fundamental Right contained in 
tituhon of India. à ae i a5 
Part III “shall be void It cannot be 
construed as ‘prospectively void’, because the opening words of 
that clause impose a limitation upon legislative power by the 
words— 


The State shall met make any law which takes away or abridges the nights 
conferred by this Part’. 


Any law which transgresses this limitation must, therefore, 
be void af mutto because the Legislature lacked the jurisdiction 
to make such law. When, theretore, the Court declares that 
any enactment takes away or abridges a fundamental right 
that inhrmuty must necessarily go to the root of the enactment 
and render it void ab imitio. + ee 


To say, as in Golak Nath’s case,*** that though a law con- 
travenes a fundamental right, such law will be void from to- 
morrow and not to-day (even though it is a post-Constitution 
law), would involve a judicial amendment of the Constitution, 
to quote the words of Black J., of the American Supreme 
Court "= 

“I thank this doctrine of prospective-onlyeapplication is nothing less than 
jedical amendment of the Constitution, since it results in the Constitution's 


meaning one fking the day prior to a particular decision and something entirely 
different the next day even though the language remains the same’’.*2“a 


The language of Art. 13 (2) is, in my opinion, conclusive 
to thwart the inroad of the Linkictter*** doctrine into India 
because, as has been pointed out earlier, the Linkletter decision 
is primarily founded on the assumption that the American 
Constitution itself “does not say whether prospective or retros- 

effect should be given to judicial decisions” (p. 482, arte), 

and that the doctrine of retrospective invalidity of unconstitu- 
tional law is a judicial innovation. But the Indian Constitution 
has left nothing to judicial imagination on this point. The 
Constitution, in Art. 13 (2), enjoins how an unconstitutional 
statute is to be treated. The lack of legislative competence to 
override a fundamental right cuts at the inception of the,offendjng 
ee Les hey cannot be given retrospective validity by any sort of. 
ee ie ry. In Golak Nath’s case,” Subba Rao, C.J., 
he "> strain in. proclaiming that “our Cons- | 
doe ‘ot eres or by necessary Ba ap “Spek 9 
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It is submitted that when the basic principle of judicial 
review, as enunciated in Marbury," has been codified in 
Art. 13 (2) of our Constitution, our Courts cannot claim any 
liberty to hold that a particular statutory provision or the 
Court’s interpretation thereof is unconstitutional and void in 
one case, Dut .constitutional in another. Once it has held to 
be unconst#utional, its voidness relates back to the promulga- 
tion of the offending rule, and the Court is bound to apply its 
decision as to unconstitutionality as the ‘current law’ in all 
éases that come up before the Court thereafter, without any 
pick and choose. 


(vi) The Linkletter*** decision as to- ‘prospective over- 
ruling’ has been explained in later cases of the American 
Supreme Court as relating to “criminal litigation concerning 
constitutional claims’’.**° | 


" The application of the Linkletter decision in Golak Nath’s 
case?’ has no such pretension. It was not a criminal case at 
all; the majority was anxious to protect property rights which 
were ruthlessly affected by the Seventeenth Amendment of the 
Constitution. The learned Judges, as I have stated before. 
wanted to raise -their emphatic protest against such inroads on 
fundamental rights in general by means of constitutional 
amendment, and yet did_not venture to strike down the Seven- 
teenth Amendment, simply because no constitutional amendment 
had so far been struck down by the Supreme Court of India. 
The result was the anomalous conclusion reached in Golak 
Nath, and the doctrine of Prospective Overruling was picked 
up in order to give moral support to that anomalous conclusion. 
That anomalous conclusion was that though, according to the 
majority, Parliament was not competent (under Art. 368) to 
amend fundamental rights, none of the seventeen amendments 
to the Constitution so far made up to the date of G olak Nath** 
was declared void by the Court. E 


(vii) The other dictum of Subba Rao, C. J.. in Gotak Na rf = 
case. namely, that the power to deny retrospectivity to na 
ruling decision should belong only to the Supreme — 
also bears no logic. In India, the power to int TD ri et | the 
Constitution belongs to the Supreme Court as well as t 1e High 
Courts (Arts. 132, 226). While the fin: r. jurisdiction, , on 
appeal, belongs to the Supreme Court, the sion of a High 
Court also may become Bee 3 if no a ea i a 1 poate 
_ The High Courts SS k und by oath to e ti 
- _ ae ind to decla re uncons nstitutiona which | 
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law to be unconstitutional, a High Court is bound to apply 
the later decision of the Supreme Court as the law current at the 
time of the judgment of the High Court. It cannot „refuse to 
e apply the current law to any case which comes up for decision | 
before it thereafter, even though it might relate to events taking 
place before that date. If the Supreme- Court reserves to 
itself any discretion in the matter of application @f its over- 
ruling decision, it can only mean that the law is one for tHe 
Supreme Court and another for the High Courts, which is 
-absurd.*** Ser 

The attitude taken in subsequent cases of the Supreme 
Court towards the doctrine of Prospective Overruling would be 
interesting to note, particularly in view of the somewhat 
guarded tone expressed in the case of Narayanibai v. State of 
Maharashtra.” 

In view of the overwhelming reasons advanced in the fere- 
going pages, it may be reasonably concluded that in some future 
case, the Supreme Court will express its dissent against the 
importation of this alien and untenable doctrine into India. 
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statute, on the footing that the fixation of the rate of taxation was an es- 


sential function of the Legislature which could not be delegated to the Legis- 
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lature, it must be held that the. Act was void ab initio, as the Court did 
hold (para. 16, rbid.). If so, the statute could not be revived by an subse- 


quent legislation, by retrospective amendment or otherwise, by rg phe 
in t 


rate. The attempt to distinguish Shama Rao’s* case by saying 
case the unconstitutionality invalidated the entire statute, while in Devidas’s 
case it was only partial (para. 21, ibid.) was also not efiective, because, as 
I have shown, where unconstitutionality affects only a part of statute, that 


“part of the statute becomes void and legally non-existent in the same manner 








as in a case of total unconstitutionality. The result would be that, 


retrospective amendment of the offending provision can revive it sọ far = 
- past transactions are concerned. . = a 
> It is to be noted that in the later case of State of Punjab v. 


A.LR. 1958 S.C. 331 (335, a. 6), where the 


lowed the decision in Devi Das's case. the Court ‘id not. demolish a ; Was tc 
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AMENDABILITY -OF THE CONSTITUTION AND JUDICIAL 
REVIEW OF AMENDMENT ACTS > 


e 
e 


- Having seen that a written Constitution is the ‘funda- 
mental’ or supreme law of a nation, embodying certain immut- 
able principles of a sanctity superior to that of ordinary laws, 
the question naturally arises whether it should be so immutable 
as not to admit of any changes at all and, if not, what should be 
the conditions or limitations subject to which only it could be 
changed and, further, whether the Judiciary should have any 
power to invalidate an amendment of the Constitution itself 
as it has in the case of ordinary legislation. As the åuestion 
has raised great controversy since the decision of our Supreme 
Court in the case of Golak Nath,’ it would be useful to discuss 
the various aspects of this question under separate heads: 


I. Why should a Constitution be amendable? 

II. Distinction between legislative and constituent powers. 
"HI. Wherein is vested the constituent power? 

IV. Express limitations upon the amending power. 

V. Implied limitations, if any. 


VI. Is a Constitution Amendment Act subject to es 
review? If so, to what extent? 


A logical deduction from the ‘natural law foundation’ of a 
written ‘Constitution would be that a © 
The philosophy behind written Constitution is a permanent fabric — 
amendability of a writt ; 
Constitution. - which would not admit of any change after | 


it was adopted because the law of nates 
is eternal and unchangeable.” 3 i 
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The theory that a written Constitution embodied a social — 


= compact between the people individually and collectively, which 
-was indeed explicitly asserted in the early American Consti = 


tions, would also postulate that the Constitution, which y 
~ merle by the people. could only be altered by the people “by on | 
: Fede consent.”* This theory was stated by Madison 5 te: tk 
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But ere long it was realised that no human product could 

be immaculate and that even the work of 

pe o Constitution should the American federal Convention ‘would 
absolutely unalter- E : 

able. not be immune from defects. It is thus 

settled that however precious the funda- 

mental pringiples laid down in a Constitution may be, it cannot, 

by its very nature, claim to be totally unalterable, for the follow- 


ing reasons: 


- (i) Like anything else made by man, it can never be per- 
fect and cannot possibly anticipate all social changes to come. 
If it cannot be adapted to changing social conditions, it would 
be a stumbling block to progress or development* or lead to 
revolution, instead of being an instrument of ‘good govern- 
ment’, which it was intended to be. 


Hence, as Woodrow Wilson observed, “living political 
constitufions must be Darwinian in practice”, if they .are to be 
“a vehicle of life’’.* : 


(ii) Since a Constitution is made by the people, the- right 
to make or re-make it belongs to every generation of the people 
and the people of one generation have no right to bind down 
all posterity by their views. In the words of Jefferson," 

“Each generation has a right to determine the law under which it lives.” — 


L n sc the earth belongs in usufruct to the living; the dead have neither 
powers nor right over it”.s 


These words of jJeferacm, in fact, emilee the philosophy 
of Thomas Paine,” who explained it more elaborately: 

errs re. there never can exist a Parliament, or any description of men, or 
any generation of 7 , in any country, possessed of the right or the power of 
binding and ainar, posterity ‘to the end of time’, or of commanding for eveT 
how the world shall be governed, or who shall govern it; and therefore all such 
clauses. ..... by which the makers of them attempt to do what they have neither 
the right nor the power to do, nor the power to execute, are in themselves null- 
dnd void. Every age and generation must be as free to act for itself in all cases- 





require. It is the living, and not the dead, that are to be accommodated... .… Me - 
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: It is this’ philosophy that one generation cannot bind | 
ductessar that has, in modern times, been judicially e Xp] essed b; H 
ones Birkenhead. in McC awley’s case,” with reference to the bi 
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The Right of the people to Bays the Constitution has 


titutiðns of EA ‘Thus, s.. 10 of the Constitution “6! m 
Oklahoma of 1907 provided that “all political power is mherent 
in the people” and that they have “the right to alter or reforma 
the government “whenever the public good may reqyire it and 
by s. 51, “the people reserve to themselves the pewer to me = 
pose. =. amendments to the Constitution”. 


On the other hand, there is hardly any modern 
tion which has not thought of the consti — 
tuent power and made the entire = 
tution unamendable, so as to offer = 
as an everlasting burden rather than a boon to the nation. x 


—— 


a sovereign and omnipotent Legislature like the English F aT 
ment cannot bind its successors by enacting any unalterablg —_ 
in the sphere of ordinary legislation," it is unthinkable that an = 
assembly of men should be in a position to tie down its posterity — 
in perpetuity to its own achievements or faults’? in the matter 


of the fundamental law of the nation. —. 


-> 
It was also realised that instead of allowing the — 
tional instrument to drift in an uncharted ocean, it should itself = 
prescribe the machinery by means of which it might be amended 
and adapted to suit the needs of sucteeding genera ne 
Constitution of the U:S.A. and of all written Constitutio 
made thereafter, therefore, contain provisions ro _—— 
machinery for amendment. of the Constitution itself. Ome 
it is established that the Constitution ~ 
fo oy paate provision jaw superior to ordinary law, oe Mi 
titution required. cedure must be prescribed for amen aS 
Constitution apart from the ame 
process relating to ordinary legislation and that is ¥ 
all Constitutions pore a separate prone son 
the Constitution, 
created and regulated. 


_As the embodiment of the ideals. of the 


No modern Constitu- 
tion totally unamendable. 
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vided for the exercise of the constituent power and it is 
subjected to special safeguards or limitations. 


Evefi in England, Sir Henry Maine, while eulogising ‘the 
American Constitution,'* in 1885, wished that some safeguards * 
like that of the process of amendment of the American Cons- 
titution were there to prevent legislation affecting the founda- 
tions of thé British political system, without due deliberation: 

“But of all the infirmities of “our Constitution in its decay, there is none S 


more serious than ¿ře absence of any special precautions to be observed in passing “ 
laws which touch the very foundations of our political system...... 


the provisions of the Constitution (of the United States) have acted 

on hes Eke those dams and dykes which strike the eye of the traveller along the 

Rhine, controlling the course of a mighty river which begins amid mountain 

torrents, and turning it into one of the most equitable waterways in the world. 

The English Constitution, on the other hand, like the great river of England, 

may perhaps seem to the observer to be nowadays always more or less in flood, 

e owing to the crumbling of the banks and the water poured into it from millions 
of drain-pipes’.** 


When a written Constitution is made, the question arises 
as to how the Constitution itself is to be changed, if and when 
so needed, to meet the exigencies of the time which may not 
have been foreseen by the makers of the Constitution, and in © 
which body that constituent power should be reposed. fice 3 
provision dealing with these questions is thus a normal feature 
of all modern Constitutions. a 


Just as Constitutions are of different types, the machinery 

for amendment set up in the ‚various ~ 

E yoa machineries Constitutions are not, naturally, uniform. Re 
amendment. Broadly speaking, the amending proce- = 
dures under the better known ee gat 

tions may be classifed under the following headet -Sruk RENI 


(a) An amendment or revision may require a dake 
of the people, as in Switzerland, Australia AS te 













(Art. 46), or Japan (Art. 96). š 
But the experience of these countries as to the wor a ng ot- 
the direct device has not been happy and in Australia, in ~ 


particular, there is a feeling that ri e an nasses ha: 
bod to- Sam ot many proposals f oF eee nenc 





502 LIMITED GOVERNMENT AND JUDICIAL REVIEW 


provide it as an alternative method [e.g., the Fifth French 
Republic (Art. 89) J. 


(b) The business of amendment may be entrusted to ‘a 
special or ad hoc body convened for that purpose. Thus, one 
of the two alternative modes of amendment, under Art. V of 
the American Constitution, is through a Conventiog called by 
the States for that purpose. Art. 131 of the Belgian Cong 
titution, 1831, requires that as soon as constitutional revision is 
proposed in the Legislature, the Legislature shall be dissolved 
and a new Legislature shall be elected and summoned, to con- 
sider the proposal with a special majority in each House. 

Such special body may be altogether outside the organs set 
up by the Constitution, as in the case of the British Dominions 
whose Constitution Acts were made and could be amended 
only by the British Parliament," though there might have been 
some local consultation, in practice—which practice later came 
to be codified in s. 4 of the Statute of Westminister, 1932. 

(c) In some federal States, ratification by the States is 
necessary before adopting an amendment, after it is passed m 
the prescribed manner, e.g., in the U.S.A. and in India (in res- 
pect of matters enumerated in the Proviso to Art. 368 of the 
Constitution). 

(d) From the standpoint of political philosophy, there is 

nothing incongruous in vesting the cons- 
a tent th ie aoe tituent power in the Legislature, acting 
kire eel with a special majority or under special 

safeguards. It would be interesting tO 
recount the views of Prof. Laski on this point. The extremes 
of flexibility and rigidity, òf Parliamentary sovereignty and 
Judicial review, have led to results which have not been wholly 
satisfactory and attempts are being constantly made both in 
the world of academicians as well as of politicians to devise 4 
system which might combine the merits of all of the existing 
systems, avoiding their demerits. Prof. laski analyses t 
dangers of unlimited judicial review of legislation and of Parlia- 
mentary omnipotence, on the other hand, in these words— = = — 


“To entrust the Judge with the power to override the will of the legislature 
is broadly to make him the decisive factor in the State......the constitution 
will always reflect the spirit of the time at which it was made. The 










it reflects, than he will be with a later and more novel, ideology. His view on 
the advisability, say, of economic legislation are no more likely to | ye right 
than those of the legislature, and there seems, therefore, no common sense- 
allowing his views to prevail. ee . Soe 
= But equally, there seems no good reason why a legislatur 
enforce its will on subjects of great magnitude wi 
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special protection. Freedom of speech ought not to be interfered with as easily 

as the licensing laws...... Powers such as these ought never to be within -the 

. compass of a legislature except under severe restrictions as to their GXEICISE. =. = >. 

Thłs implies, I think, a written constitution. Ideas so fundamental as these 

cannot be left to hazards of a chance majority in the legislature. .... . We need 

to avoid the unlimited authority of Parliament, on the one hand, and the unique 
inaccessibility of the American Constitution to amendment on the other.” 


ë Thè advice of Laski," on the foregoing premises is— 


“A written constitution which may be amended by a two-thirds majority _ 


supplies an adequate via media. It secures the electorate against the danger that 
its liberties may be invaded. It prevents the judiciary from exercising more than 
a limited control over the political sphere. It leaves room for the making of 
such necessary changes as have a convinced public opinion on their side.” 


The framers of the Indian Constitution, to put it shortly, 
have done exactly what was suggested by Laski, namely, to 
adopt a via media between absolute amendability and absolute 
unamerslability or rigorously difficult amendability. An under- 
standing of the role of Judicial Review under the Constitution 
of India in relation to the provision for its amendment cannot 
be hazarded without an appreciation of the foregoing basic 
feature of Constitution. 


The Legislature itself may thus be vested with the power 
to amend the Constitution, requiring it to act in a special way 
or with a special majority than what is required for ordinary 
legislation. Some Consfitutions provide that the amending 
power may be exercised only by a joint session of both Houses 
of the bicameral Legislature, -e.g., s. 152 of the South Africa 
Act, 1909; s. 118 of the Constitution of South Africa, 1961; 
Art. 96 of the Constitution of Japan: Art. 138 of the Constitu- 
tion of the Italian Republic, 1947. A special majority of each 
of the Houses of the Legislature, again, is required by Art. 138 
of the Italian Constitution of 1947: Art. 79 (2) of the West 
German Constitution, 1949; Art. 146 of the Soviet Constitu- 
tion, 1936. 


An instance of utmost She cabikit of a written Constitution! 

Wii ie ey was offered by the Constitution of New 
Zealand, until 1956, iving 

instance of a written Constitution which could be amended | 
the ordinary law-making body, to be exercised in the ordinary 
procéss and manner of legislation. But though the | ‘onstit i 4 
tion Act of 1852 may be amended by the New Zealand 1 rlia- 
ment, $ without any ar and, “since. koe New Ze: and 


“Zealand 
rut =e) 3 
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and by the Electoral Act (s. 189) passed im 1956, ee 
been provided that certain sections of the Constitution At 


shall ot be repealed— f — 
“except By a 75 per cent majority of the House of eee or following 
a referendum.” z 


(f) Some Constitutions combine more than ene of the = 
foregoing alternatives, such as the Constitutions of*the U.S, 
India, Japan. i 


Before proceeding further, it would 
be useful to analyse the contents of Art. T = 
of the Constitution of the U.S.A. It iays 
down— 

“The Congress. whenever two-thirds of both Houses shall deem it necessary, 
shall propose amendments to this Constitution, or, on the application of the E 
Legislatures of two-thirds of the several States, shall call a convention for proposing — = 
amendments, which, in either case, shall be valid to all intents and purpose ~~ 
as part of this Constitution, when ratified by the Legislatures of three-fourths 
of the several States, or by conventions in three-fourths thereof, as the one or the 
other mode of ratification may be proposed by the Congress; provided that no = 
—— which may be made prier to the year one thousand eight hundred — = 
and eight shall in any manner affect the first and fourth clauses in the = 
Section of the First Article: and that no State, without its consent, shall = 
deprived of its equal suffrage in the Senate.” = 


USA. 


n i 


of the American Constitution— 









(i) It involves a two-fold process of ‘seein and ‘ra 
fication’, but at either stage, a convention of the people is 
an alternative method. 


( ti) No national convention has been called since va 
‘propose’ any amendment to the Constitution, and all amen La 
ments since then have been proposed by a two-thirds ote in — 
both Houses of Congress. a 


(iii) Ratification by conventions in the- States he a 
been resorted to except in the case of the 21st. \met idı 
¢ 1933). All other amendments so far have been ratifie 

islatures in three-fourths of the States. a: 


fey ratification by conventions or] g 
tat is re pesortest to cis e 
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From the foregoing survey this much is clear that 
when the makers of a Constitution decide that the Constitution 
Should be amendable, and they elect as amongst the *several 
alternative modes of amendment, it is not for the Courts to 
sit in judgment over such decision of the Constituent Assembly 
or to suggest a different mode for amendment of the Constitu- 
tion. - i — 
If we look up the Proceedings of our Constituent Assembly 
it becomes abundantly clear that, instead of making the Cons- 
titution unamendable or extremely rigid, they leaned towards 
flexibility?” by vesting the power in the Wnion Parliament, 
subject to a specified majority vote,—except as regards certain 
entrenched federal ,rovisions enumerated in the Proviso to 
Art. 368, to amend which a ratification by a majority of State 
Legislatures is required. 


bet: (a) On the one hand, the Constituent 


Procedure laid down in Assembly rejected the proposal that all 


FS an ites ot the provisions of the Constitution should 
compromise. . be amendable by a simple majority, at 


least for some time. 


Initially, this view found its advocate in Pandit os 
himself, who pleaded for a complete flexibility in these words™ 
“While we want this Censtitution to be as solid and permanent as we can ES 
it, there is no permanence in Constitutions. There should be a certain flexibility. 
If you make anything rigid and permanent, you stop the nation’s growth, the 
growth of a living, vital, organic people... .But in any event, we could not make 
this Constitution so rigid that it Cannot be adapted to changing conditions 
when the world isin turmoil and we are passing through a very swift period of 
transition, what we may do to-day may not be wholly applicable to-morrow.” 





But this suggestion was finally turned down by Dr. Ambed- 
‘kar,** saying— | 5 
“The Constitution is a fundamental document.” 5s a: s = 
À ff, therefore, every part of it was open to be amended bya 

simple majority, “it would result in utter chaos’’*** and would 
cease to fulfil its obje of umitimg the ving vg: of the or | 


created by it. 


= (b) But though the scheme of ahaa fA 
not- adopted by the Constituent Assembly, 4 


Draft Constitution (corresponding to agit $ ent Art. . 65) 
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i i 


amendment extremely rigid, by vesting the power of amend i 
ment in the people by providing ir a referendum. They did — 
not adept this alternative presumably because of the difficulty — 
of securing amendment through the votes of an unwieldy mass 
of people, mostly illiterate and having no experience of work- 
ing institutions of Direct Democracy as in Switzerland. Afa 
any rate, the choice of the Constituent Assembly of India as 
amongst .the different alternative procedures for amendment 
cannot be substituted by the Courts. 


Let us now set forth the text of Art. 368 as it stood when 
the case of Golak Nath’ came to be decided: 


“368. An amendment of this Constitution may be initiated aki by the 
introduction of a Bill for the purpose in either House 
Procedure for _ amend- of Parliament, and when the Bill is passed im each ~ -— 
ment of the Constitu- House by a majority of the total membership of that 
House and by a majority of not less than two-thirds | 
of the members of that House present and voting, it shall be presented të the = 
President for his assent and upon such assent being given to the Bill, the 
Constitution shall stand amended in accordance with the terms of the Bill: 
Provided that if such amendment seeks to make any change in— 
(a) article 54, article 55, article 73, article 162 or article 241, or , 
(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of Part XR 7 
or 3 É ~ = 
(c) any of the Lists in the Seventh Schedule, or 38> 
(d) the representation of States in Parliament, or | 
(e) the provisions of this article, 
the amendment shall also require to be ratified by. the Legislatures of te PE 
than one-half of the States... _.. 25 by resolutions to that effect passed by those 


Legislatures before the Bill making provision for such amendment is sr a, 
3 to the President for assent.” i 


P 
hir 


~~ 


ia; ' 












We have seen that any suggestion for total unam 
has long ceased to be any practical proposition and: shia every È 
modern Constitution has included a provision for amend 
ment as a part of the Constitution itself.”™® The atte A 
of publicists has since been diverted to other quest ‘ion ms 
(a) whether the process of amendment should be 
or difficult: (b) whether any particular provision Ge 
visions of the Teide should be unamendabl 
pe hether apart from any express provision, — a 
sion of .a Constitution should be ranie asis 
tal as to be impliedly immune from the Ere 
nt provided for by the Constitution. _ 
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“The letter of the Constitution must neither be idolized as a sacred instru- 
ment with that mistaken conservatism which clings to its own worn-out garments 
until the body is ready to perish from gtd, nor yet ought it to be made a play- 

a thing of politicians, to be tampered with and degraded to the level of an — 
statute.” 


B. Thonn as stated earlier, today there is hardly any 
Expres “ Jimitations Constitution which is totally unamendable, 
wpon the “amending there are Constitutions which have ex- 
a pressly made certain basic parts thereof 
_either unamendable or subject to a specially rigorous procedure 
“for amendment than the other parts of the Constitution. 


Dorio: witch are Provisions of either category are based 
not alterable by the pro- on the assumption that certain parts of a 
cess of amendment. written Constitution are more important 


and valuable than the rest. = 


Presumably, such philosophy prompted the makers of 

reat the 1814 Constitution of Norway to safe- 
NOTEER: AK oj guard that the basic features of the Cons- 
ere titution could not be changed by the — 
process of amendment prescribed in Art. 112. of that 
Constitution— 


“If experience should show that any part of this Constitution. ....- requires T= 
to be altered,...... the proposition therefor shall be submitted to the first or | 
second ordinary Storthing (the Legislature) after a new election. .. ... Such an 


alteration, however, must yever be inconsistent with the principles of this Consti- 

-tution, but must only bear on such modifications of particular site Bia as do not =, 

change the spirit of the Constitution. ..... ” z< 

The result is that since 1814, though there were certain 
amendments to the Constitution of Norway in 1938, they vers 
all of a minor nature, relating to matters of detail. 


Similarly, the French people, in 1884, incorporated a ‘daude. 


eer a in their Constitution to say that the 
s E natn onstitutions National Assembly shall never entertain — 













> 


e a proposal for the abolition of the republi 
can form of government ; and this entrenched pre digit 
been repeated in successive Constitutions of iaei 
Art. 95 of the Constitution of the Fourth Republic (16 
Art. 89 of the Constitution of the F ifth r eya S&S 
down that— | = 


me yeas — SA 
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rity provided for, in Art. 76, Carl Schmitt, a commentator of 
that Constitution” observed— 

“No German law must destroy a real fundamental right. These baste 
principles cannot be abolished either by ordinary law or òy a law changing the 
con<fifiwfier as provided in Art. 76, dwt only by a new fundamental constitutional 
lew of the German people.” 


Obviously inspired by the preceding argument, „it has been 

Š NEA expressly provided in Art. 79 (3) of tie 

ca tae mt West German Constitution that the pro- 

visions of Art. 1, declaring the “Dasit 

rights’ and Art. Z0, declaring the federal and democratic form 
of the State, shall not be liable to be amended: 

“An amendment of this Basic Law affecting the division of the Federation 
inte Lender, the participation in principle of the Lander in legislation, or the 
basic principles laid down in Articles 1 and 20, is inadmissible.” 

ie Though rot so much explicit, the 
T ae Japanese Constitution, in two Articles (11 
and 97), provide that 

“The fundamental human rights by this Constitution guaranteed to the 


people of Japan. .....are conferred upon this and future generations in trust, 
to be held fer all time inviolate.” 


Some Constitutions provide two different procedures for 
amendment, one more difficult than the normal mode prescribed 
for amending the bulk of the Constitution. Those provisions 

- of the Constitution which are regarded as more essential and 
inviolable are placed under the more difficult process of amend- 
iment and are, accordingly, called ‘entrenched’. Thus, = 


S. 4 (1) of the Constitution of Nigeria provides that the 
p Parliament of Nigeria may amend è 
adii Constitution according to the procedure 
laid down. But sub-s. (3) of that section lays down that for 
an amendment to establish new Regions, apart from 
resolution of each of the two Houses of the Federal Legislature 
a resolution of the legislative House of each of the oS | 
4 Bamber of Regions shall be necessary. | eg 
re $ A Proviso to Art. 368 of our Constitution i is an i ince = 
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tiation of the proposal by a popular initiative, or by the Federal 
Legislature, drafting of the amendment by the Legislature and 
ratification thereof by a referendum to the people. But in 
the case of a partial amendment, if the 
two Houses of the [Federal Legislature 
cannot agree as to the draft of the amendment, a referendum 
takes place‘tp solve that disagreement ; while if such disagreement 
takes place in the matter of a total revision, what is put to a 
referendum at this stage is the preliminary question whether 
there should be a total revision of the Constitution at all. If 
the electors favour a total revision, the Federal Legislature is 
dissolved, and the task of drafting the revision is placed in the 
hands of the re-elected Legislature. Of course, there is an 
end of the matter if the people answer the question as to total 
revision in the negative.” 

It should be noted that the Swiss people are not inclined to 
totally replace the existing Constitution; there has been so far 
only one proposal for a total revtsion, in the year 1935, which was 
refused by the people. 


Switzerland. 


In this context, we should also mention the Constitution of 
West Germany (1949). Though, like. 
other popular Constitutions, this constitu- 
tional document opens with the Preamble that it was enacted by 
‘the German. people’ “by-virtue of their constituent power’, the x 
` makers were conscious of the circumstances in which it was 
being drawn, namely, by the leaders of occupied and divided 
Germany, under military intervention. The framers of this 
Constitution did not, therefore, acknowledge it as a permanent 
Constitution for Germany and this assumption was reflected in 
various ways: the instrument was called ‘Basic Law’. instead | 
of ‘Constitution’ ; the Preamble made it clear that it was enacted 
only to give a ‘new order for a transitional period’ and that the = 
people who enacted this Basic Law had, for their goal “the unity 
and freedom of Germany’. Though a process for amendment of | 


West Germany. 





this Basic Law was provided in Art. 79, two basic parts thereof 
were excluded from the amending machinery, namely, the 
fundamental provisions and the democratic, social and - a am 













form of the State. The amending power was thus partial. 
2 A total revision of the Basic Een is prety ie in Art. | 46 

- which says— ear f . 3 a E 
““The Basic Law shall cease to be e c 
a br By: a Sree. cima Me Ae gg 
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Constitution, such power of amendment would include the power 
to make total revision of the Constitution, that is, to substitute 
it by another. It has been supposed in some quarters that the i 
_ werd ‘amend’ indicates only such changes as would result in am 3 
improvement ot the or iginal provision which is sought to be 2 

ys 

4 





- amended and would not include anything which is destructive 
of the origjnal structure. But any such connotation has not 
been accepted by political scientists, in the context of a statutory 

- or constitutional amendment. In that context, its only conno- 
tation is ‘alteration or change’, tor the better or the worse. It 
has thus been put in the Dictionary of Social Sciences*’— 

“Historically, the change or alteration denoted was for the sake of correction 

òr improvement. In the realities and controversies of politics, however, the nature 

of correction or improvement becomes uncertain so that alteration or change 
remains the only indisputable meaning as the term is applied. ..-... é 








In Sajjan Singhs case,*' Mudholkar, J., in the minority, -~ 





‘he wut anane vraised.his doubt w heather the word ‘arfiend’ x 
in the constitutional çould include a total revision of a Constitu- 4 
sense, includes any : à eee a 3 F E 

partial or total, tion or the alteration of its ‘basic features. mi 
one 


beneficial or retrograde. But this view could not be supported by 
any of the Judges in Golak Nath’s case,** and it may be taken as” = 
established** that the word ‘amend’, in connection with constitu- 
tional amendment, includes a total revision as well as merely, 
partial amendments, in the absence of any express limitations 
imposed by the Constitution in this behalf: In the U.S.A., it was, s a 
in fact, contended in the National Prohibition Cases** that ani EH 
amendment ‘must be confined in its scope to an alteration or 
= improvemert of that which is already contained in the Constitu- | 
tion and cannot change its basic structure’. But this contention 
was negatived and this view has been accepted by jurists sinc ee a 
Ge cs Beti 36 If, nevertheless, the Americans have not so- Dr 
3 | _ thought of a total revision of their Constitution in two hundre Ui 
3 ears, that is not because Art. V of the Constitution does- Oe. 
p confer such legal power but because the American peanti old 
Sibe Constitution in veneration and would not tolerate it tot al 
were or the alteration of its basic features.** — 



















_ The logical conclusion would be that when a Constit i 
<< pro vides a power to ‘amend’ without any express limita ation See 
EA aks s extent and does not provide a separate provisi on for 
_. tota Se S ision’, the power to amend would include the | owe 
pe ewe, wa y : sion.3* gis ee a : x z 3 ee el 
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principle that the Legislature of a sovereign State has- plenary 
power to enact any measure unless fettered by any constitutional 
limitation.*° If, therefore, in the absence of any provision in 
the Constitution for its amendment, the power to revise may be 
claimed by the ordinary I-egislature, it would be against reason 
to conclude, that where a power to ‘amend’ is incorjorated by 
the Constitution, the complicated machinery so provided is to 
be resorted to for effecting partial amendments, while for a 
complete substitution or total revision, an ordinary law would 
siiffice. 


If the meaning of the word ‘amend’ itself includes the 
concept of an amendment in whole, or repeal, there is no reason 
why it should be inferred that the makers of our Constitution 
who provided for ‘amendment’ without any reservation intended 

- to except from that power any particular provision of the Cons- 
titutéon- The opening words of Art. 368 are: ‘an amendment 
of this Constitution’. According to the rules of statutory cons- 
truction, it would refer to any part of the Constitution of India 
and if any part was intended to be excepted, the framers would 
have expressly mentioned such exception. i 


C. In the United States, it has indeed been suggested 

TAs he sl from time to time, that the amending power- 
pee te limitations, if conferred by Art. V is subject to an im- 
plied limitation, namely, that there are 

certain yital or basic elements in the Constitution which cannot | 
be changed by the process of amendment provided for in Art. = 
- V, but can only be changed by the people as a whole. por 


; But to-day there is a consensus of opinion that the power 
of amendment conferred by Art. 5 of the American Constitution 
" (¢p. 504, ante) is not subject to amy limitation save that expressly 
contained in that very Article, namely, that “no State, without its = 3 
consent, shall be deprived of its equal suffrage in the Senate”. lee 
Subject to this limitation, the power to amend extends. over al 
parts of the federal Constitution and no part of it is unamet nd- 
able.** No part of the Constitution is regarded as.so ‘basic’ or- 
fundamental as to be exempted from any change through the 
process of amendment provided by the Constitution itsel ams S 
though the Su; reme Court, in Texas v. White, cbserved t | that t 
United States. is an ‘indestructibe Union, _ comp osed o: f ir 
2 Sucb States’, jasia bare opined that th is observation dc 
becom shes tery eee al bar to the C a a ion being mende 
= mformity with EE. vE o al dD oli isl le ota Rene k the A: ni m l : 
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the Constitution of the United States was established; and they kad the power 
to change or abolish the State Constitutions, or to make them yield to the general 
government, and to treaties made by their authority.” 3 


The reason why the federal system has not so far. been 
converted into a unitary State or any of the E has not been 
abolished is not any legal bar but the fact that the ‘federal 
sentiment”, referred to by Dicey*® still persists. e 

It has also been suggested from time to time that the Bill 
of Rights contained in the first Ten Amendments to the Const- 
itution and the 14th Amendment, containing the ‘Due Process’ 
clause, are so ‘fundamental’ in nature that the Constitution should 
be read as containing an ‘implied prohibition’ against their 
amendment. In the National Prohibition Cases*° tt was 
argued that the Due Process Clause was unalterable, but the 


. Court did not consider it necessary to meet the argument by 


writing a judgment and disposed of the case by an oral decision 
upholding the validity of the 18th Amendment, which had been 
challenged. In Leser v. Garnett,” the Supreme Court upheld 


the validity of the 19th Amendment, rejecting the contention that. 


does not extend to this amendment because of its character......so great an 

addition to the electorate, if made without the State’s consent, destroys its 

autonomy as a political body’’.*’ 

In U. S. v. Spraque*® similarly, the Supreme Court rejected 
the contention that any amendment, conferring on the United 
States new power over individuals, should be ratified in conven 
tions instead of by State Legislatures. The Federal Court has, 
more directly, turned down the contention that future amend- 
ments of the Due Process Clause must be submitted to the 
people, apart from the procedure laid down in Art. V.™ 


The latest authority is the obiter of Douglas, J., for the 
majority of the Supreme Court in Whitehill v. Elkins” which 


=F the power of amendment conferred by the federal Constitution. ..-... 


summarises, in brief, the law under Art. V of the Amesican 


Constitution: 


“If the Federal Constitution is our guide, a person who might wish to alter 


our form of government may not be cast into the outer darkness For the 
Constitution _prescribes the method of ‘alteration’ by the amending process in 


Article V; and while the procedure for amendment is restricted, there is na- 
restraint on the kind of amendment that may be offered”.°° 2 ae Be 


-- Jurists, again, have expressed the clear opinion that, 


.the framers of the Constitution did not intend to make an una 
| Parawan of government, in which only the details could be develo 
~. changed by amendment, but that they. meant to leave a ver ar 

that might be deemed necessary in the future” 5* ‘ i 
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from the past; they merely restrict the legal methods of their revision. The 

argument sometimes advanced that there are implied lmits on the power to 

amend the federal Constitution is clearly untenable” .5@ 

Under the American Constitution, thus, the Bill of“ Rights 
can not only be amended but altogether repealed,** through the 





process laid down in Art. V. ‘The reason has thus been offered 
by Prof. Willis: 
3 “The enumeration of three express limitations (two now obsolete) as a matter 


of construction should be held to negative any implied limitations. This is 
specially so when the records of the Constitutional Convention show that the 

. framers anticipated a wide use of the amending power and even voted down 
suggestions for further express limitations... -.. . ™ 53 


The fact that no attempt has so far been made in the United 
States to abridge the Bill of Rights by a formal amendment is 
due not to lack of legal power to do so, but because the people 
are so alert that any attempt to do so might lead to a revolu- 
tion .**-*! | 

As I have already shown, any suggestion as to ‘implied 

ees aes limitations’ has been rejected by the Judges 
th imitation themselves in the United States and it 

to amending power. 5 
would be worth while also to note the 
reasons offered by Prof. Willis®? as to why the Courts should 
not take upon themselves any such task of inserting implied 


limitations on the amending power: 
“The exercise of such a power would be dangerous, since it would violate 

the doctrine of the sovertignty of the people and would be an unwarranted 

usurpation of power by the Supreme Court when such a power had rot been 

delegated to it... ...The amending power...... is not a power delegated to the 
federal government nor a power delegated to the States ..... but the amending 
power is an independent and absolute power granted to different branches of 

both governments, free from any limitations in other parts of the Constitution è 

upon the branches of the federal government as such or the branches of the 

Stdte government as such, and unlimited except by the limits upon the procedure 

of amendment set forth im Art. V. The possibility of abuse of the amending 

power is nof a test of its existence.” a $3 

- An implied limitation on the power of constitutional amend- 
ment has been suggested by another process of reasoning: 

As has been explained earlier. the Constitutions of the © 
USA. and India (in the Preamble) expressly declare that the ; 
Constitution has been. ordained or enacted by the people. | 
Whether such Constitution has actually been referred oo ee 

: before its adoption or it has bees 
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Constitution itself, the Constitution must have an authority. 
superior to laws enacted by the Legislature.“ | 


The initial constituent Power, in such cases, must -be said to 
belong to the people, because it is they who have made the 
Constitution as it is. This, in fact, is placed beyond any doubt 
by the Constitution of West Germany (1949), the Preamble of 
which says— e : 

“The German People... .. have enacted, by virtue of their constituent power, 
this Basic Law of the Federal Republic of Germany.” — 


The question is whether this constituent power of the 
people is retained to any extent when the 
Constituent power in people who enacted the Constitution pro- 
the shape of power to É ‘ ia ; : a = r 
amend. vided in the Constitution itself how it 
should be amended in future. Logically 
it 1s true that an authority which could create the Constitution 
should be capable of changing or re-creating or re-shapin& it. 
But there is a flaw in this argument. The people who 
enacted the Constitution at a particular date would not 
survive for ever. The Constitutian is a practical device 
for better government and for safeguarding certain basic 
rights and liberties of the people. There would be a 
complete chaos if every suceeding generation of the people 
could change or substitute it in any manner they liked. In 
order to put the process of change on a definite and orderly 
footing that the framers of modern Constitutions lay down in 
the Constitution itself the manner in which the Constitution may 
be amended in future. When, therefore, a Constitution so 
provides the procedure for amendment, it would be absurd to 
suppose that the people at large should still retain their initial 
constituent power even though the Constitution has placed the 
constituent power, in the sense of fhe power to amend the 
Constitution, in the hands of a specified authority. 


The decision of the Privy Council in McCawley’s case, 
which was relied upon by Subba Rao, C.J. in Golak Nath’s case, 
is itself an authority for the proposition that when a Constitu- 
tion vests amending power in the Legislature without any 
reservation, the whole of the Constitution may be amended br: 
the Legislature in the ordinary process of legislation: 
— “It is of the greatest importance to notice that where the Constitution = — 
uncontrolled the consequences of its freedom admit of no qualification whateve 


“.....If it were uncontrolled, it would be an elementary commonplace that in 
‘the eye of the law the legislative document or documents which define pat 
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The Dictionary meaning of the word ‘constituent’ includes 
the power not only ‘to frame’ but also ‘to alter a political constitu- 
tion’ (The Concise Oxford Dictionary). There cannot be two 
parallel bodies for doing the same thing and it would have 
been meaningless to incorporate in the Constitution any 
provision for its amendment if the constituent power was still ` 
retained by «he mass of the people, apart from and independent 
of the machinery for amendment set up by the Constitution 
itself. Of course, there are Constitutions which provide for 
participation of the people in the machinery for amendment set 
up by the Constitution, by way of initiative and referendum 
(e.g., Switzerland, Australia, Eire; see p. 501, ante). But that 
is because there the Constitution itself provides for their 
participation and not because the people still retain their initial 
constituent power for the purpose of amending the Constitu- 
tion. Any provision in the Constitution for participation of 
the people in the amending process is founded on the political 
philosophy that the ultimate sovereignty lies in the people and 
that such sovereignty should be exercised through the making 
and unmaking of the organic law by which the State itself is 
to be governed. Where the makers of any Constitution are 
inspired by such philosophy, they provide for a resort to a 
referendum or the inauguration of another Constituent 
Assembly for the purpose of revising the Constitution in whole 
or as regards some entrenched provisions. But where the 
fathers of a Constitution, as in India, do not adopt any such 
popular device and vest unlimited amendatory power in some 
other body, it is not for the Courts to instil their own philosophy 
into the constitutional provisions for amendment,—to exercise ~” 
a judicial power of amending the Constitution which they have 
not got. 

The foregoing conclusion also follows from the canons of 
legaJ interpretation. It has been amply demonstrated (pp. 288-9, 
ante), that a Constitution, such as that of the U.S.A. or India, 
is a legal instrument. A primary canon for interpretation of 
such an instrument is—‘erpressio unitus est exclusio alterius’, 
which means that the express mention of a thing excludes 
things which are not mentioned: 

code we if a statute directs certain acts to be donë na studies ar ae : 
” certain” persons, their performance in any other manner than that Specified Be aa 
any other person than is there named is impliedly prohibited” ES 

When, therefore, a Constitution includes a Chapter 

When a Constitution Amendment of the Constitution (as 

| Provides a procedure for Indian Constitution Bare SX), that met! 
fs amendment, it cannot 67 ‘ 7 me 

be: amended in any other alone is legal, so that the Const 
_ mafiner. cannot bo <autiengledk: by) any ¢ ther be 
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Art. V of the American Constitution lays down that an 
Loe amendment of the Constitution requires to - 
wae ‘American be ratified by “the Legislatures of three- 
fourths of the States”. The plain mean- 
ing of this is that the ratification is to be made by resolutions 
passed by the Legislative bodies in not less than three-fourths | 
oi the States and not by a direct vote of the peéple in such 
States. _Some of the State Constitutions, such as that of Ohio, 
provided for a referendum for making ordinary laws. 
Assuming that amendment of the federal Constitution was such 
a legislative act, the Ohio Legislature submitted the Eighteenth 
Amendment of the federal Constitution to a referendum of the 
people of the State. The Supreme Courts invalidated such 
feterendum as well as the provision is the State Constitution 
which permitted it, on the ground that Art. V of the Constitution 
of the U.S.A. had imposed a specific duty on the State Legislature 
which could not be performed by any other method, however 
desirable a direct vote of the people might otherwise be. For 
the same reason, a State cannot provide that in order that the 
ratification of an amendment to the federal Constitution may 
be valid, there must be a re-election of the State Legislature 
after the amendment has been submitted to it for ratification, for, 
any such requirement would be repugnant to Art. V of the 
federal Constitution.®’ - 1 


An instance in the opposite direction is to be found from 
the Privy Council decision in 7rethowan’s case,*°-! which I have. 
mentioned in other contexts (p. 99, ante). There it was held =e 
- that when the New South Wales Constitution provided that an = 
amendment of that Constitution by way of abolishing the Legis- 
lative Council must be approved by a majority of the electors — = 
before being presented for the royal assent, no such amendment — — 

- could be valid unless the Bill was submitted to a referendum"? = 


It is clear, therefore, that after a provision for amendme — 3 
is adopted in a Constitution, the people cease to retain their 
“constituent power’ apart EEO what is provided in the provi sion = 
in the Constitution itself relating to amendment. As Whee 1 
ee puts it— Sa 


BS ce ssl, Atri Ge E O E Pane Sah fin EE He 
: ~ the people for approval, it binds theteajter not only the Hun h i 

EX a establishes, but also the people itself. They may amend the Const ition, a a 
aE = aye a the eS which the Sonstiittion itself a -7s Be | 
s people to volt jE 
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But the political right to revolt against existing institutions 
woe should not be confused with the legal 
-Constituent power to 

amend a Corfstitution not power to amend a Constitution. * There 
to be confused with the was indeed a time when the expression 
people’s right to revolt. , i Š 

. constituent power’ was associated with this 
right to revolt, but the consensus of modern political science 1S 
against such use, and identifies the expression ‘constituent 
power’ with the power to amend a written Constitution accord- 
ing to the machinery set up by itself in this behalf. 


Since the time of the French Revolution, political thinkers 
in France have cherished the belief that sovereignty in the State 
resides in the people alone and not their representatives, that 
whatever be the form of government, the people are always free 
to exercise their sovereignty by changing 
the Constitution at their will; the nation 
alone, thus, possesses the ‘constituent’ power and all authorities 
set up by Constitution created by the nation, including even the 
amending authority, if any, is a ‘constituted power; the nation 
itself cannot be bound by anything in the Constitution. In the 
words of the Abbe Sieyes,*® the ablest spokesman of — 
philosophy— 

“A constitution presupposes a constituent power in the first instance. All 
powers forming part of the public establishment are subjected to laws, rules and 


forms which they are not im a position to change. Since they could not constitute 
themselves, they cannot any more change their constitution.” 


Constitution of France. 


This philosophy lies at the back of the entrenched provision 
in Art. 89 of the Constitution of the Fifth French Republic, 
according to which the ‘integrity of the territory’ or the ‘repub- 
lican form of government’ cannot be amended by the procedure 
iaid down for amendment of the Constitution in that Article. 


The foregoing French philosophy was caught hold of by 
German thinkers," by way of protest against the indiscriminate 
use of the amending power under the Weimar Constitution of 
Germany, to assert that the power of amendment was confined 
to express alterations ‘within the constitutional text’ and that 
it could not be used to change ‘the basic structure of the Cons- 
titution’. It may be noted that a practical application of such 
philosophy led to the entrenchment of two vital parts of the 

i West German Constitution (1949) against 
tie German Constitu- amendment. These two entrenched pro- x 

visions, mentioned in Art. 79 (3) (p. 508, 

ante) are—(a) the fundamental. rights and (b) the federal 

and democratic form of the State. Art. 79 (3) provides that — 

any amendment of these basic parts of the S ai a 1 be 

‘inadmissible’, which must mean that they —_ excluded from the | 

os anh process ie : . But since the, 
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Constitution does not say how, if at all, these entrenched provi- 
sions can be changed, they can be altered only by a revolution 
ot the people, for the Constitution does not envisage any referen- 
dum or other organised medium tor the expression of the 


people's desire.‘* ji 


To say, therefore, that the basic structure of the Constitu- 
tion can be altered only by the people, as the repository of the 
‘constituent’ power, is nothing but an appeal to revolution,‘-*° 
which does not offer any basis for curtailing the legal scope of 
the amending power w hich, as in India, does not exclude any 
entrenched provision from the amending process. It is to avoid 
violent revolutionary changes that the amending power is incor- 
porated in a written Constitution and where that power is not 
circumscribed by any limitations, any change desired by the 
people may be efiected by the orderly procedure provided in the 
Constitution itself. There is no reason to suppose thatothe 
authority so empowered to amend holds ‘delegated’ or ‘consti- 
tuted’ authority, as distinguished from ‘constituent’ power. 

The unsoundness of the theory of delegation is*\demonstrated 
by those Constitutions, such as the Swiss, which expressly confer 
on the amending machinery the power to revise the Constitution 
totally (Arts. 118-120 of the Swiss Constitution; see p. 509, 
ante). Can it be contended in such a case that the amending 
authority is nevertheless a ‘delegated’ Or ‘constituted’ authority 
and that the ‘constituent power’ lies outside the Constitution? 
If not, the conclusion would not be different where unlimited 
amending power is conferred on a body by the Constitution. 

Hidayatullah, J., in Golak Nath’s case was obviously influ- 
enced by the foregoing philosophy of the French and German 
thinkers, to opine that an amendment which abrogates or 
repeals an exissing Constitution or changes its vitals, can only 
be effected by revolution,“ because even though the amending 
power be vested in Parliament (as under Art. 368 of our Cons- 
titution), 

“Parliament today is not the constituent body as the Constituent Assembly 
was, but is a constituted body which must bear true allegiance to the Constitution 
as by law established. To change the Fundamental part of the Individual’s liberty 


is a usurpation of constituent functions because they have been placed outside the 
scope of the power of constituted Parliament’’.52 ; ag 


-The ‘constituent sovereignty’, according to Hidyatullasen Pe 
is eae by the people even after they have set up a Constitu- 
tion with a machinery for its own amendment. But, as I he 
explained earlier, such a proposition may be tenāble onl; r unde 
those Constitutions, such as the French or the West German, 
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concedes that in the absence of such express limitations, “there 
would be no limit to the extent of amendatory-legislation”. He, 
however, maintains that Art. 13 €2) of our Constitution, serves 
as such a limitation on the amending power conferred 
by Art. 368. The assumption at the foundation of this 
view is that a Constitution Amendment Act is a ‘law’: 
within thé, purview of Art. 13. Such interpretation of 
Art. 13, as I have shown, ignores the distinction between 
legislative and constituent powers. Once it is held that the 
‘constituent power’ is conferred by, Art. 368, the foundation of 
the thesis propounded by HidayatuHah, J., would be gone. 


In the passage quoted at p. 518, ante,“ -Hidayatullah, J., 
concedes that the amending function exercised by Parliament 
under Art. 368 is a ‘constituent function’, but, nevertheless, 
asserts that it is not as ‘constituent’ a body as the Constituent 
Assembly which made the Constitution. 


It is true that any machinery for amendment set up by a 
Constitution cannot be identical with the Constituent. Assembly 
or other body which initially created the existing Constitution. 
But, as I have stated, more than once, when the Constituent 
Assembly sets up a body under the Constitution to make future 
amendments thereto such amending body becomes a replica of 
the Constituent Assembly, or, the initial constituent body ‘re- 
created’. To say that the nation still retains its unlimited 
‘constituent power’ iå only to emphasise the political power of 
the people to change the existing order by means of a revolution. 
In the history of political philosophy, such proposition has | 
always been asserted to justify revolution against an arbitrdry ~*~ 
monarch or other authority in power.** But this doctrine cannot | | 
be advanced to introduce implied legal limitations upon the 
amending power provided by a written Constitution. The reason 


tion, except through institutions. That is why, when a machi- vs 
nery for amendment is set up, the constituent power of the ae 


people is transferred to the institution for amendment thus set 
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So far as the legal aspect is concerned, it has just been — 
shown that in the absence of any express limitation imposed . 

~ in this behalf by the Constitution itself, the amending power 

conferred by a written Constitution must be construed as unli- 
mited in its extent and that there is no implied limitation to the 
effect that the basic principles embodied in the Constitution 
cannot be altered by the process of amendment or that the 
power of amendment must be confined to only partial amerd- 

. ments as distinguished from a revision of the Constitution. It 
may be that the body vested by the Constitution with the power 
of amendment may be wisely restrained, by self-imposed 
political limitations or the~ fear of a revolution, from making 
drastic or retrograde amendments, but that has little to do with 
the question whether the Courts should have the legal power to 
interfere with Constitution Amendment Acts, on the ground that 
they are too wide. 

The argument that unless some reservation in favour of 
the basic elements of the Constitution is implied, the Constitu- ~ 
tion, containing solemn assurances, could be subverted by a 
bigger majority in the Legislature,” is indeed an argument of 
‘fear’, not of jurisprudence. The question before the Court 
is one of interpretation of Art. 368. : 


Nor can it be contended, from the legal standpoint, that 
members of Parliament having taken an oath to bear ‘allegiance 
to the Constitution’ [Sch. III(B)], cannot subscribe an amend- 
ment which would undermine, the basic features of the Cons- 
titution, because such argument overlooks the fact that the 

- Constitution to which a member swears his allegiance itself — 
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ante).°? The authorities relied on by Hidayatullah, J., in 
Golak Nath’s case** all deal with the moral, not legal aspect of ~ 
the question. It is true that the amending power is intended 
to adjust the organic instrument to changing circumstances and 
as a safety valve against revolution, and not to enable the, 
-State to remove at its will the restrictions against itself as are 
imposed by*the Constitution. But the /egal restrictions against 
any such possible abuse of the amending power lay in the hands 
of the Constituent Assembly or other authority which framed 
the Constitution. There are indeed Constitutions which take 
out certain provisions from the ambit of the Amendment 
Chapter of the Constitution and leave these provisions to be 
altered, if at all, by another Constitution Assembly“ or by the 
people themselves. But that is so because these Constitutions 
expressly lift out certain parts from the machinery for amend- 
mert set up by the Constitution, as I have already stated. 


The Indian Constitution does not impose any such express 
limits upon the amending power. Rea- 
lising this, Hidayatullah, J., introduces his 
doctrine of ‘fraud’ on the amending 
power.®® Speaking of s. 3 of the Constitution (Seventeenth) 
Amendment Act, by which 44 State Acts were added to the 
Ninth Schedule, to be protected by Art. 31B, his Lorde 
observed— 7 
“The power under Art. 368, whatever it may be, was given to amend the 
Constitution. Giving protection.to statutes of State Legislatures which offend 
the Constitution in its most fundamental part, can hardly merit the description — 


amendment of the Constitution. .....- The intent is to silence the Courts and 
not to amend the Constitution. .....”.s9 


Fraud on the ‘consti- 
tuent’ power? 


Here, again, with utmost respect, there is a basic confu- 
sion between legislative and constituent powers. ‘The Constitu- 
tion-is intended as a limitation on the powers of the Legisla- - 
ture, which, without any constitutional limitation, could have — 
claimed legal omnipotence, as in England. In order that the — 
constitutional limitation may not be defeated by the Legislature — 
by covert or indirect devices, the doctrine of fraud on the — 
Constitution has been evolved by the Courts where 
Constitution provides the power of judicial review in this be 
But this doctrine is applicable to- ordinary statutes enacte 
aes Legislature and is not applicable to amendments | “of th 
Constitution itself made by the constituent authorit, r, ey 
ro authority is vested im the ieee = 
manner prescribed by a ee UAT ry 
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; precedents of some Constitutions which had expressly made 
_ certain provisions unamendable, did not take care to exempt ž 
any provision from the power of amendment, wherever that — 
power may have been located. The only conclusion thes 
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cribed by the relevant provisions of the Constitution. But, in 
the absence of express limitations, the Court cannot dive into the 
motives of the amending authority. Even in the- U.S.A, - 
there have been several amendments of the Constitution to 
override pronouncements of the highest- judicial tribunal®°-** 
ante) and the Supreme Court has not launched into.the arena ~ 
to condemn such amendments on the ground that the object af 


such amendment was ‘to silence the courts’. No such objection 
could be raised by the Judiciary in /ndta, either, with respect to 
an amendment of the Constitution.22 Once it is held that the 


constituent body has not transgressed any express limitation 
imposed by the Constitution on the amending power, an amending 
Act cannot be annulled by the Judiciary on the ground that such 
power has been abused.®* 


It is a norm of political philosophy that a written Cansttu- 
tion should not be too frequently amended so as to undermine 
its sanctity as the fundamental law of the land and also to bring 
in instability in the State. But, evidently, a Court of law 
cannot invalidate any amendment of the Constitution on such 
ground unless the amendment overrides the legal conditions 
imposed by the Constitution upon the amendatory process. 

There is thus no foundation, in-constitutional jurispru- 

dence, for the theory that the basic or vital 

Is any part of tha Parts of á written Constitution are, by 

Indian Constitution un- their nature, immune from the process of 

sha ee provided for by the Cons- — 
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Whether certain provisions will be immune from anai -- 
ment or require to be amended by a special procedure, it is for = 
the Constitution to say so, as has just been demonstrated. St 


the makers of our Constitution, having had before them the==. = 


legally be made is that they did not consider that any_ 
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It should be noted that in Art. 304 as it stood originally in 
a = rs the Draft Constitution, there was a cl. (c) 
- ope ot the amen in the Proviso—‘‘the -powers of the 
Ronotinatices e A Supreme Court”.®” If this Proviso‘had been 
adopted by the Constituent Assembly, all the 
Powers of the Supreme Court, including those under Art. 32, - 
could not,be amended except through the additional -procedure 
“laid down in the Proviso in respect of the entrenched provi- 
sions. But the Proviso, as it was finally adopted in Art. 368 of 
the Constitution, includes only ‘Chapter IV of Part V’ incl. (b); 
so that though the amendment of the Original and Appellate 
jurisdictions of the Supreme Court are entrenched in- the 
Proviso to Art. 368, not so are the powers of the Supreme 
Court under Art. 32. - It might prima facie seem to be anoma- 
lous that while the corresponding power of a High Court under 
Art. 226 is entrenched in the Proviso to Art. 368, the power of 
the Supreme Court under Art. 32 should not be similarly safe- _ 
guarded. In all probability, Art. 32 was excluded from the 
Proviso because it had no federal implications, as the powers 
of the High Courts and appeals therefrom have. Be that as it 
may, it was a deliberate omission made by the Constituent 
Assembly, which the Supreme Court has no jurisdiction to 
rectify, however ill-advised the omission might have been. À 


Again, in the Draft Constitution, there was one article 
(305) which provided that the provisions of the Constitution 
reserving seats for the Muslims and Scheduled Castes etc. — 
should not be liable to amendment during a period of ten years 
from the commencement of the Constitution. But eventually — 
this provisions of the Draft Constitution was dropped. 2 


Not only did the Constitution-makers exempt no pro- 
vision of the Constitution from the process of amendment, but, _ 
on the other hand, made the provision for amendment amendable ac 
‘Sy including cl. (e) in the Proviso to Art. 368. It can hardly | = 
be contended by anybody that the provision relating to amend 
ment of the Constitution itself is not a ‘basic’ part of the Indian 
or any other Constitution, and, yet, that was expressly — ma ide = 
amendable by our Constitution. This should be an irrefut- — 
able argument against any theory of implied Heh oe 
-basic parts’ of the Coa a from te amending 
conferred by Art. 368. a4 a ee 










or 





= = í F 





-S24 LIMITED GOVERNMENT AND JUDICIAL REVIEW 


a © -=<S3 


accordingly, they should be above the process of amendment — 


provided tor in the ConStitution. = 


> But this assumption, it is submitted, was juristically urt- 
sound. 
There was a time when the history of the fundanteHeel 


rights having been evolved from the revolutionary application _ 


ot natural rights was so fresh in the minds of mer that some 


people wished that the Fundamental Rights Chapter of a x 


written Constitution should not be liable to be interfered with, 
even through the process of amendment provided by the Cons- 
titution itslf. With this idea, the French people had placed ` 
the Declaration of the Rights of Man as a separate entity 
in the Constitution of 1791, and the Constitutions suc- 
ceeding thereto.” In the same strain did the Assembly 
framing the Virginia Bill of Rights, in 1786, declare that the 
rights declared thereby were ‘the natural rights of mankiad’ ~ 
and that any act to repeal or amend such rights “‘will be an 
infringement of natural rights” 


a 


At the same time, it was never suggested that unless a 
Constitution expressly says so, it becomes unamendable merely 
because it contains a guarantee of fundamental rights. Assum- 
ing that a Constitution provides for its amendment, we may 
understand the relation inter se between the Legislature, the 
Fundamental Rights and the Constitution by the symbol of a 
circle within a circle. The Fundamental Rights are a circle 
limiting legislative power and it is within those limits that the 
Legislature has to exercise its legislative _power. But the 





ambit of the Fundamental Rights themselves is defined by the 


-e Constitution, constituting a larger circle, so that if the Constitu- 
tion is amended, to enlarge the Fundamental Rights, the 
circle within which the Legislature may move thereafter becomes 
narower. Conversely, if the Fundamental Rights are abridged 


= — 


by an amendment of the Constitution, the circle limiting sae 
Legislature becomes pro tanto wider. 44 






Aig assumption that fundamental rights are, by- be-i 
ainature unamendable, overlooks the true meaning of aenn = 
atai phts are pression that a Fundamental Re is- 
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that the people of India, while giving unto themselves the _ 
Constitution, reserved to themselves the ‘natural rights’, which 
Could not be violated by any ‘law’. I have elaborately discussed 
the doctrine of natural rights and shown that ‘natural rights’ 
and their replica in the form of fundamental rights were to 
operate as, limitations against the legislative authority ( pp- 
159-161). «It was never suggested that the Constituent 
Assembly which created a Constitution embodying fundamental 
rights could not take away the fundamental rights or authorise 
á repository of ‘constituent’ power to take away or abridge the 
fundamental rights. The mere fact that the Constitution was 
granted by the people or that the people reserved to themselves 
their natural and. unenumerated power, under the “American 
Constitution, could not persuade the American Supreme Court 
to hold that the Bill of Rights was impliedly excluded from 
the amending power conferred by Att. Vv, tp. ol, ante ). The 
radical blunder of the majority in Golak ‘Nath, it is submitted 
with due respect, was the failure to distinguish between legisla- 
tive and constituent powers which exists in vey modern written 
Constitution. 
None of the majority Judges in cilik Nath’s case, of = 
course, thought that the Fundamental 
soe eee Aa TA of Rights incorporated in Part III of our 
Nath. Constitution were immutable or that they 
could not be changed on any account what- 
soever; but their Lordships supposed that they could not be 
“changed otherwise than by another Constituent Assembly”? 
because the Constitution, embodying the Fundamental Rights, 
had been created by a ‘Constituent Assembly. 
= In order to follow the reasoning by which this conclusion 
-_ E _ was arrived at, it would be useful to refer 
tution Gh Of te Lont. soothe tent os Art. 368 of our Constitution 
(p. 506, ante). Part XX of our Constitu- 
tion has for its heading ‘Amendment of the Constitution’ and 
the only Article contained in that Part is Art. 368, the marginal- 
note” to which is ‘Procedure for amendment of the Constitution’. _ 
_ This Article imposes no substantive limitation upon the Ra =i 
=e -to amend the Constitution but merely lays down that-“an 
ment of this Constitution may be initiated only by the i 1C 
tion of a-Bill for the purpose in either Borms -k = om aoii ge 
— must be passed in each House by the speci a major : 
specified in that Article, which has been des rit ribed as < ic 
“pian because it requires. hati a. Sse a ae stitution 
Daaa Din nay tne panta aA meee ieee 
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(b) the number of the members so voting in favour of the 

“Bill must exceed 50% of the total membership of that House. 
P The Proviso to Art. 368 imposes an additional require- 
ment for the amendment of the federal provisions of the Cons- 
- titution, as enumerated in the Proviso, namely, that a Bill for 
amendment of those provisions as enumerated in «the Proviso 
must also be ratified by the Legislatures of not léss than 50% 


- of the States. 
In the absence of any express limitation upon the amending 
power, which was vested by the Article in Parliament acting 
by a special majority, the obvious conclusion would be that no 
part of the Constitution is immune from amendment, as pro- 
vided for in Part XX of the Constitution and that, accordingly, 
Part III of the Constitution or any of the rights included therein 
may also be amended through the process laid down in Art. 368. 
This obvious view was indeed taken by the Supreme Court in a | 
unanimous decision in the early case of Shankari Prasad v. — 
Union of India, ®® and that view was reiterated by a majority 
of three in Sajjan Singh v. State of Rajasthan.*°* 3 
When the question .again came up before the Supreme i 
Court in 1967, in Golak N ath’ s case,” a Special Bench of eleven. 
Judges was constituted to determine the correctness of the view 
taken in Shankari Prasad’s case, ™® and by a majority of six — 
(Subba Rao C.J., Sikri, Shah, Shelat, V aidialingam & Hidaya- 
tullah JJ.),*°? the view taken in the cases of Shankari Prasad” 
and Sajjan Singh*** was overruled. - 
The primary question involved in Golak Nath’s case*** a z 
a a a oT whether the Punjab Security of 1 = 
Pusaab. Tenures Act was void on the ground Ss 
violated the Petitioner’s fundamental r: 
guaranteed by Art. 31 (2). Such challenge was, howe 
barred by reason of the fact that this Act had been incigded n 
the 9th Schedule by the Constitution (17th Amendment) Ac | 
1964, shielding the Act against any challenge on the ground ae 
contravention of such fundamental rights. It was contend nde 
on behalf of the Petitioner that Parliament had no power C 
= Art. 368 of the Constitution, to amend the fundamental “righ gh 
and that, accordingly, the Constitution (17th Amendmer nt) | 
“was: itself unconstitutional and void. The majorit, yi £73 
= Court acceded to the contention of the F optigpeti ıt upk 
the 17th Amendment Act; on a. different ose $ r 
E rit ng the doctrine of ‘prospe one a = ir 
e not cor a Tare Eo aain nt co O A: 
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Constitution cannot be amended through the process provided 
for in Art. 368;'°*. 


(b) If-the Fundamental Rights had to be atnended: “a new 
Constituent Assembly had to- be convened for making a new 


Constitution or radically changing it.1™ 


To establish the proposition that the makers of our Cons- 
titution intended that the Fundamental 

aia Right. oe Rights would be altogether immune from . 
ftom purview of Art. 368. the process of amendment provided for in 
the Draft Art. 304 (to which corresponds 
present Art. 368), the majority in Golak Nath’s case, relied 
on certain words in the speech of Dr. Ambedkar in the “Cons- 
tituent Assembly of the 18th September, 1949,7°° to suggest 
that Dr. Ambedkar intended that the Fundamental Rights 


« 


_ineluded in Part III and the provision for amendment itself as 


embodied in Art. 304 of the Draft Constitution should be 
immune from the process of amendment. ‘These words are— 
“The second set of articles are articles which require two-thirds majority. 
If the future Parliament wishes to amend any particular article which is not 
mentioned in Part III or Article 304, all that is necessary for them to have two- 
thirds majority. Then they can amend it’’.1°% : 


In this speech,*°*. Dr. Ambedkar was, in fact, explain the | 
provisions of the Draft Constitution relating to the procedure ~ 
for altering the provisions of the Constitution, and Dr. Ambed- 
kar divided the relevant provisions into three categories: 


(i) The first category contained a number of provisions, _ 
which could be changed by Parliament by a simple cee Oe ic 
and these would not be called ‘amendments of the Constitution’ | 
(e.g., the reconstitution of existing States’? or abolition OFS == 
second Chambers in the State Legislatures) .1° Sie 


(ii) There were certain provisions, included in the Prove = 


to Draft Art. 304 (1) which required ratification by the State = 
Legislatures in addition to passage by Parliament ay a TRO a 


(iii) -The rest of the provisions of the Cotstitution were 
included in the ‘second category’ referred to by Dr. Ambe dka 
which were included in the main paragraph of Art. 3 ae 
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original Proviso to Arf. 304 of the Draft Constitution, all the 
powers of the Supreme Court were included, thereby includmg 
the poWers under draft Art. 25 (to which corresponds pre 
sent Art. 32), the Constituent Assembly excluded the Supreme 
Court's power to enforce the Fundamental Rights under Draft 


Art. 25, when Art. 304 was finally adopted in the present forma 


» 

Gi) Secondly, even though Dr. Ambedkar might initialiy 
have supposed that the amending provision itself should be un- 
amendable, that supposition was not upheld by the eventual dect: 
ston of the Constituent Assembly. It is to be noted in this context 
that Art. 304 of the Draft Constitution itself was not enume- 
rated in the list of entrenched provisions in the Proviso to 
Art. 304 as it stood originally. "° But it was Dr. Ambedkar 
himself, who, by his amendment no. 207, moved on 17-9-49,™ 
proposed to insert cl. (e)—‘‘the provisions of this article’ = 
the Proviso to draft Art. 304. This amendment was lāter 
amalgamated with his main amendment no. 118 and it was in 
that form that Art. 304 was finally adopted by the Constitu- 
tion,"'* to constitute the text of Art. 368 as it is. So, whatever 
might have been the position before cl. (e) was added to the 
Proviso in draft Art. 304, the very inclusion of the amending 
provision in the Proviso in Art. 368 shows that it is amendable 
through the procedure laid down in Art. 368, provided the 
additional safeguard laid down in the Proviso is complied with. 
If Dr. Ambedkar were alive to-day, he could not maintain that 
the provision in Art. 368 was excluded from the amending 
process. 


(iii) In this connection, we are also to note that there was 
Draft amendment to in fact a draft amendment, being no.2Zky 
make fundamental rights proposed on that very date—17.9.49, by- 


unamendable withdrawn. Dr Deshmukh, which sought to insert a 


provision as follows: ; > 


“304A. Notwithstanding anything contained in this Constitution to the 
contrary, no amendment which is calculated to infringe or restrict or diminish — 
the scope of any individual rights, any rights of a person or persons with respect 
to property or otherwise, shall be permissible under this Constitution and any 


vires of any Legislature.” 


Deshmukh, m2 without insisting upon mae in een 
from the mover of the Draft Art. 304. 


(iv) Ultimately, thus, there was nothing in Are. À 04 
adopted, to exclude Fundamental Rights from its | Urviev 
And perhaps Dr. Ambedkar himself realised this. That is wł 
if we are to look at his speech of the 18th September, 1949. 


een ERNE ene ae de 
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amendment which is or is likely to have such an effect shall be vdd and ultra 
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November, 1949,''* where he summarised the major features 
of the Constitution. In this speech he referred to the observa- 
tion of Jefferson that one generation had no right to hind a 
succeeding generation by making unamendable provisions, and 
thus summarised what our Constituent Assembly had done to 
impart flexibility to the procedure for amending the Constitution: 

> 

Sere ae ethe Assembly has not only refrained from putting a seal of finality 
and infallibility upon the Constitution by denying the people the right to amend 
the Constitution as in Canada, or by making the amendment of the Constitution 
‘ subject to the fulfilment of extraordinary terms and conditions as in Amenca 

or Australia, but has provided a most facile procedure... ... those who are dis 

satisied with the Constitution kave only to obtain a two-thirds majority and 

if they cannot obtain even a two-thirds majority in the Parliament elected on 

adult franchise in their favour, their dissatisfaction with the Constitution cannot 

be deemed to be shared by the general public”. 


E 


If any part of the Constitution, such as the Fundamental 
Rights, was unalterable, this was the proper place and the last 
opportunity for Dr. Ambedkar to mention that. We cannot 
also overlook that the President of the Assembly, Dr. Rajendra 
Prasad, in his concluding speech, did no say that any 
part of the Constitution was unamendable. His speech,*** on 
the other hand, highlighted the ‘first category’ referred to by 
Dr. Ambedkar, of provisions which could be changed by a 
simple majority, without going through the procedure for amend- 
ment in Art. 368. So said Dr. Rajendra Prasad***— 


“Another important feature of our Constitution is that it enables amend- 
ments to be made withDut much difficulty. Even the constitutional amendments 
are not as difficult as in the case of some other countries, but many of the provi- 
sions in the Constitution are capable of being amended by the Parliament by 
ordinary acts and do not require the procedure laid down for constitutional 
amendments to be followed.” 


It is thus evident that though at the earlier stages in the 
history of our Constitution-making it was supposed that the fun- 
damental rights would be made permanent??® in the Constitution, 
“not permitting their withdrawal under any circumstances’’,?*® 
eventually, there was a compromise of conflicting views in the 


Constituent Assembly "7 which was embodied in Art. 368, as — 


adopted, namely, that all parts of the Constitution were liable 
to be amended, according to procedure laid down in Sure 
Article. me 


(v) Above all. the auestion which the Court was cali 


upon to solve, in Golak Nath’s case, was not a political, but a 
legal question, namely, the interpretation of Art. 368 ene keea 
provisions of the Constitution, as they stood. = : 

-~ _ Now, the opening words of Art. 368 of pas È 


say— es 
tin AE SEI this Constitution may be initiated.. 


~ 
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Grammatically interpreted, the words ‘this Constitution. 
embrace ‘any provisions of this Constitution _ 
g and it is immaterial that the latter -ex- 
pression, which has been used by some other Constitutions- 
(such as Art. 46 of the Constitution of Eire- or s. 29, 
(4) of the Ceylon (Constitution) Order in Council, 1944), 
has not been used by the draftsman of our Constitution. 
I have not the least doubt that the opening words of Art. 368 
bring within the purview of the Article all the provisions of the — 
Constitution, excepting only those (such as Art. 4), where- it 
has been expressly provided that any law referred to therein 
will “not be deemed to be an amendment of the Constitution”. 


Art. 368 interpreted. 


The Proviso, which imposes an additional requirement as 
regards certain provisions, also does not include the Funda- 
mental Rights. 


There is thus no escape from the conclusion that Art. 368, 
as adopted, does not exclude from its purview the Fundamental 
Rights or Art. 368 itself and Dr. Ambedkar’s observation 
(assuming it to have been correctly interpreted), is not borne out 
by the text of Art. 368, as I have said before. 


Their Lordships in the majority in Golak Nath’s case, 
however, based their conclusion on certain premises drawn from 
the provisions of our Constitution, which we should examine 
in order to ascertain whether the inference of the majority was 
correct: TAT 


The first premise is that since the makers of our Constitu- 
tion adopted the Fundamental Rights as a limitation upon the 
Legislature in order to prevent the State into an ‘authoritarian’ 
State, and commissioned the Judges to be their ‘sentinel’, they 
"must be construed as ‘kept beyond the reach of Parliament’ even 
when Parliament seeks to exercise the amending power under 


Art. 368. 
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‘(a) that Art. 368 does not confer -+a ‘constituent power’ 
but merely lays down the frocedure for amendment; 


(b) that Art. 368 assumes that the power to amend the Con- 
stitution follows from the power to make a law under Art. 245, z 


read with the residuary power of legislation vested in Parliament 
by Art. 248; 


- (c) thaf a law to amend the Constitution, passed under 
Art. 368, is an ordinary law, like any other law made under Art. 
245 and is, therefore, controlled by Arti LS EA 


None of these assumptions is, however, correct. 


Legislatwe power means the power of the law-making 
organ of the State to make laws, or, more strictly, statutes, to 
regulate the conduct of the citizens towards each ather and 
towards the State. But the Legislature is itself the creation of 

EET or rests upon the Constitution of the State; 

Distinction between the Constitution cannot therefore be amend- - 
legislative and constitu- Se à è Š 
ent powers. ed by the Legislature in exercise of its 

-~ power to make an ordinary law. 


Constituent power means the power to make or change that ` 
Constitution by which the various organs of the State are them- 
selves created and the exercise of the sovereign powers of the 
State by them is regulated. The sole-function of a constituent 
body is to make or amend the Constitution; it cannot exercise 
legislative power and make ordinary laws for the people unless 
there is a specific autHority in this behalf, as in the case of our 
Constituent Assembly which was given the power to act as the 
Legislature of the Dominion, until the Constitution was framed 
and brought into force,—by the express provision of s. 8 (1) of 
the Indian Independence Act. 


In a country having no written Constitutian such as the. 
United Kingdom, this distinction is, of. 
de ee o course, of no importance, since the Legis- 
do of the Uk lature, not being fettered by any legal limi- 
tations, can not only make laws regulating 
the conduct of and relationship between the citizens, but it may 
change the political system itself by altering the functions and 
powers of the organs of the State themselves, by making a law 
in the same_process as any other law. ‘Thus, the English Par- 
liament can prolong its own life, by making a law in the ordi- 
nary process of law-making.*”° =: 


. “It can”, Blackstone said, “change and create afresh even | the, „constitution 
of the kingdom and of parliaments themselves”. m Ses aoe : E a 


€ 






The situation is otherwise where a written Cons EE t 
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amending procss preseribed by different Constitutions that in a 
written Constitution which provides a special procedure for 
amending the Constitution, a distinction is maintained betwéen 
constituent and ordinary legislative powers, even when the 
amending power is vested in the I .egislature itself, acting under 
the special procedure prescribed therefor. It is on this bass 
that Political Scientists ef ssify Constitutions inte “two classes, 
flexible and rigid.*** 


The distinction is basically one of degree because there are 
tew Constitutions which are absolutely flexible or absolutely 
rigid. But the distinction still remains, being founded on the 
test whether’a special process is required by the Constitution 
for its amendment. If any special procedure, different from 
the procedure for ordinary legislation is required for amend- 
ment, it is a rigid Constitution.*** 


Whre the Constitution is completely flexible and the Cons- 
titution can be amended by the _Legislature in the ordinary 
process of legislation, without requiring any special majority 
or the like, as in New Zealand before 1956, (p. 503, ante), there 


cannot be any distinction between legislative and constituent — 


powers, the two being completely united in the same body, acting 
undr the same procedure.*** But where the amending power, 
though vested in the Legislature itself, is subject to a special 
majority, the Constitution is a rigid one and there is a distinc- 
tion between legislative. power and constituent power and the 
latter power is exercised by the Legislature subject to the 
special procedure prescribed by the Constitution for its amend- 
ment. In fact, in the flexible type, there is no ‘constitutional 
law’ in the strict sense of a law separate from and superior to 
athe ordinary laws, but in a rigid Constitution even of the lowest 
type, the Gonstitution is a law superior to the ordinary laws, 
and that is why a special procedure is prescribed for per Taw 
E ise constituent power, i.e., the power to amend that higher law.*~ 


The distinction between ‘constituent’ and ‘legislative’ powers 
nay dei founded upon the political theory which scapes th ed 
Seb er of a written Constitution as a higher law, as FS 
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Whether the Constituent Assembly or Convention was, in fact, 
fully representative of the people or not, does not affect the 
‘theory on which the Constitution is founded and exercises its 
authority so long as it lasts,!* because, as an institution Of- 
limited government, it would be of. no use if it cannot claim 
authority_as a law superior or paramount to the laws made by 
the Legislature which itself has been created by it.** Now, 
Amending power, when just as the body which makes a Constitu- 
bagged Pe ale O Sa claim to superior authority, the“ 
e Legislature, remains 7 à à à 
‘constituent’ and does Prov isions of the Constitution have the 
not become ‘legislative. same claim, including the provision for 
amending the Constitution itself. Where the Constitution pro- 
vides for its own amendment, it cannot be amended in arty 
other manner, short of a revolution .which subverts existing 
institutions. The authority which is set up by a Constitution 
for amending its provisions has, therefore, the same authority 
and exercises the same power, namely, the constituent power, 
which was exercised by the Constituent Assembly or other body 
which initially made the Constitution. Theoretically, the 
amending body is a relic of the Constitution-making body itself. 


The two Privy Council decisions'?*-*, which are relied upon 
d . sa ra 
Privy Council dei- Dy Subba Rao C.J., in Golak Nath's case 

sions, relied upon by im support of his Lordship’s . proposition 

majority in Golak Nath, that when the power to amend a Constitu- 
do not say otherwise. : - ‘ 

tion is vested in the Legislature, the exer- 

cise of such power cannot but be called ‘legislative power’, do 

not, m fact, establish that proposition but rather the contrary. 


(i) The Ceylon case of The Bribery Commr. v. Ranasin- 
ghee,*** clearly points out the distinction between legislative 
and constituent powers. 


By cl. (1) of s. 29 of the Ceylon (Constitution) Order” in 
Council, 1946, legislative power was conferred upon the — 
Parliament, saying— : 


“Subject to the provisions of this Order, Parliament shall have Power te 
make laws for the peace, oier atk gent cuter eee ere 


xa PNE Cl. (4) of that section orori wé 
Route it Oh power to amend the provisions of the bora 
titution Order itself by these words— __ ee 


“In the exercise of its powers under this ‘section, a i DAAA ia 

or repeal any of the provisions of this Order...... 3 oh. a ae Oe a 
Provided that od St Sy oasis Sa oe a 

Order shall be presented for royal assent unless. .... Aamen 

à _ favour thereof in the House of Representatives amounted to- 
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though it amounted to an amendment of s. 55 of the Constitu- 
tion Order as to the appointment of judicial officers. The 


Judicial „Committee held that the Bribery Amendment Act was 
-invalid for non-compliance with the procedure laid down in the. 


- Proviso to s. 29 (4) and that— 


- amendment of it which is not passed by a two-thirds majority.” an 

The substance of the decision is that though the Ceylon 
“Parliament had plenary powers for ordinary legislation, in the 
exercise of its constitunt power it was subject to the special 
procedure laid down in the Proviso to s. 29 (4). Here was 
thus a clear distinction between legislative: and constituent 
powers. 

(ìi) The other case of McC awley v. R.,*** was in fact dis- 
tinguished by the Privy Council in the 
Ceylon case just referred to.. That wav a 

case under the Queensland Order in Council of 1859. Under 

el. XXII of that Order, the Queensland Legislature had full 

powers to legislate on any subject, except on one subject, namely, 

the alteration of the constitution of the Legislative Council, 
which required a-~specified majority of votes. 

“The Legislature of the Colony of Queensland shall have full power and 

authority from time to time to make laws altering or repealing all or any of the 


_ provisions of this Order in Council in the same manner as any other laws. ..... 
except the alteration of the constitution of the Legislative Council. ..... = 


McCawley v. R. 


The Queensland Legislature passed, with a bare majority, 

an Act called the Constitution Act, 1867, which was inconsistent 

_. with one of the provisions of the Order, —but not affecting the 
za composition of the Legislative Council. It was held by the 
-= Privy Council that the statute in question was valid even though 
it Sought to amend’ the Constitution Order, because outside the 





one exceptional matter (which was not involved in the case © 
- before the Privy Council), the Legislature had plenary power — 
to legislate with a bare majority. It is thus evident that even 
S under the Queensland Order a special majority was required foro 


$ -amending the Order relating to a specified matter and if such | 
= an amending bill was passed without that majority, the Count 
would have annulled that statute. As regards the rest of the 
a _™atters included in the Order, the Constitution os . 
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failed to realise this distinction which is brought in the very 
passage from Strong’s Modern Political Constitutions” to which 
“the majority judgment refers.’** That passage is— € 
plan T since it (a Constituent Assembly) cannot possibly foresee all even“ 
tualities, it must arrange for some method of amendment. In short, it attempts ~< 
=a for the re-creation of a constituent assembly whenever such matters are in future 


to be” gonsidered, even though that assembly be nothing more than the ordinary 
= legislature acting under certain restrictions” .152 


So far as our Constitution is concerned, it is the recogni< 
- tion of this distinction that led to the refusal to accept the sug- 
gestion that the power of amendment should be vested in 
Parliament, acting as the Legislature, i.e., by a bare majority,— 
which has been adverted to already. Explaining the reason for 

rejection of that proposal, Dr. Ambedkar said— | | 
“The Constituent Assembly in making a Constitution has no partisan motive. 
a aa In considering the articles of the Constitution it has no eye on getting 
>a through a particular measure. The future Parliament if it met as a Constituent 
Assembly, its members will be acting as partisans seeking to carry amendments 
to the Constitution to facilitate the passing of party measures which they have- 
failed to get through Parliament by reason of some articles of the Constitution 
which has acted as an obstacle in their way...... That explains why the Consti- 
tuent Assembly though elected on a limited franchise can be trusted to pass 
the Constitution by simple majority and- why the Parliament though elected on 

adult suffrage cannot be trusted with the same power to amend it’333 


It is thus evident that Parliament, when acting under Art. 
368, was intended to be a juristic entity separate from Parlia- 


ment acting as the .Legislature; to quote Strong, it was intended 
to act as the Constituent Assembly ‘recreated’.*%” 


It is, therefore, not possible to agree with the majority in 
Golak Nath’s case*** that the power or function that Parliament - 
exercises under Art. 368 is not constituent power merely be- 
cause (a) the power is exercisable by the Legislature and cee 
the amendment is to be made by means of a Bill which is to be — 
passed by both Houses of Parliament and assented to by the © af 
President like any other Bill, in order to become law.*** It sno 
wonder that when the amending power is vested in the Legis- __ 

lature, with the condition of a special majority or the like, “the © 
word ‘Bill’ must be used in that provision of the Constitution _ 
which gives the amending power, as in s. 46 (2) of the Cons Fee ee 
titution of Eire, 1937 or Art. 89 of the Constitution of t ne Bifth 
French Republic. | 5 ee ee oe et S 
pa BE nder Art. 368 was 
= an ordinary law made in bed of 1 
have been milt to the lir jon 
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- (a) The first evidence, according to the majority, is the 


-tact that the marginal note to Art. 368 speaks of the ‘procedure 


for amendment’ only**#a and that the ‘power’ to amend the Cons“ 
titution must, therefore, have to be found from elsewhere.**® 
According to the majority, that source is the residuary power 
of legislation conferred by Art. 248. But, according to thee 
canons of interpretation, it is not possible to override the text 
of a provision with reference to its marginal note; even if that 


‘were possible, it is not permissible to rely on the marginal note 


to the exclusion of the hea ding of the Chapter itself, which, as“ 
I have said at the outset, is “Amendment of the Constitution” 
and not ‘procedure for amendment of the Constitution’. At 
best both the heading and the. marginal note are ‘aids’ to 
construction, in case of any doubt or ambiguity, and, if any — 
conflict arises between them inter se, it is the heading of the 
Chapter or Part which will prevail, because the marginal note 
is to a particular provision included in the Chapter, 136 “while the 
heading indicates the object of the provisions included in the 
Chapter.**7 The fact that there is only one Article in Part 
XX would not alter this broad principle. 


Above all. the text of Art. 368 does not, in fact, assume 

, that the power of amendment exists apart 

Art. 368 gives both the from that Article and is to be drawn from 
power and procedure for a 

amendment. elsewhere. The opening words of Art. 


368 are “an amendment of this Constitu- 


tion may be initiated... .by....a Bill” and not a ‘bill for amend- 


ment may be initiated’ and after such Bill is passed, “the Cons- 
titution shall stand amended in accordance with the terms of ~— 
the Bill”. If we now compare the text of Art. 96 of the ` 
Japanese Constitution of 1946, it would appear that similar 


- 








language is used therein— R 
“Amendments to this Constitution shall be initiated by the Diet.....- ae 

. Amendments’ when so ratified shall immediately be promulgated......ase an a 
integral part of this Constitution.” : | ce cha 


Nobody has ever contended that the foregoing language 


does not confer the power to amend and that such power must S 
ps 





À y) 
3 ISI zA 
a a a 


fh; the resultant armendment becomes forthwith a part o 
eee without | ee to invoke the pow to: am len 





AMENDABILITY OF CONSTITUTION AND JUDICIAL REVIEW 537 


those provisions do not contain the power to amend. In the 
National Prohibition Cases,’ it has been said in the United , 
States, that “the power to amend” has been “reserved by-Art. V` 
of the Constitution”, and in a number of other cases, Art. V has « 
been regarded as a self-contained provision relating to amend-._ - 

—ment.'*" That Art. V not merely lays down the procedure but 
also confers, by implication, the power for amendment is evident 
from the fact that, if it was otherwise, the power of amendment . 
could not be drawn from any other Article of the Constitution « 
because Art. I, dealing with Congress, speaks only of ‘legislative’ 
power, and nothing about amending the Constitution. The words 
“shall be valid. ...as part of this Constitution, in Art. V, on the 
other hand, suggest that once the procedure is complied with, 
the amendment will become a part of the Constitution. This 
could not happen unless the power to amend was also conferred 
by Art. V, apart from the procedure. 


The latest observation of the American Supreme Colic on 
Art. V, in Whitehill v. Elkins, ** also affirms this view: 


. -the Constitution prescribes the method of ‘alteration’ by the amending 
process in Art. V: and while the procedure for amending it is restricted, there is 
no restraint on the kind of amendment that may be offered.”’ 


It is clear that the substantive power to amend the Consti- 
tution is implicit in Art. V. 


E 


The reason is thať all rigid Constitutions contain a sepa- 
rate provision to deal with the matter of amendment of the 
Constitution by a special procedure and it is conventional to 
treat that provision as a self- contained provision relating to 
amendment, —dealing both with the power and the procedure. - 
It would, therefore, be doing violence to the usual scheme of 
drafting a written Constitution to hold that Art. 368 is not a 
sui generis'*? provision relating to amendment of the Constitution 
even when the makers of our Constitution have separated it from — 
the rest of the Constitution by placing it under an indepandgat, 
Part altogether. 3 


As a reason why Art. 368 of our Constitution could not w 
regarded as a self-contained provision relating to amendment, — rein 
it was pointed out by the majority*** in Golak Nath’s case that ~ 
Art. 368, as already held in Shankari Prasad’s case,*** doe es not - 
lay down all the steps to be taken in order to have the | J 
amendment passed in each House and that we have to 1 ee 
Art. 118 relating to the Rules of Business to. be made by 

Houses. An argument like this, it is subm itt Jape is in n th 
of vivisection and does not pays e egard to tł 
as an organic instrument the ¢ tution 

, whic ch would have been mar 
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the powers of the Speaker or the Chairman e.g., their powers 
to maintain order, and the like, were embodied in Art. 368. 

When-Art. 368 says that a Bill has to be brought for making 
an amendment under that Article, it -is obvious that the pro- 
cedure for passage or amendment of such Bill in course of its 
passage**® shall be like that for any other Bill, subject to the 
difference as to the special procedure which is spectfied in Art. 
368. But that is no consideration for changing the nature of 
the power to be exercised under Art. 368.**°® 


Factually also it is not correct to assume that Art. 368 does 
not contain the amending power because it is to be effected by 
a law made by Parliament, for, the Proviso of the Article which 
deals with the amendment of certain specified provisions re- 
quires the participation of both the Union Parliament and the 
State Legislatures,—as distinguished from Parliament as the 
legislative machinery for the Union. Pie 





(b) The majority judgment also points out provisions 
such as Art. 4 or 392 to assert that ““‘whenever the Constitution 
sought to confer a special power to amend on any authority it 
expressly said so’’*** and that, since no corresponding words are 
to be found outside these Articles, it must be concluded that 
Art. 368 does not- confer ‘the power’ to amend the Constitu- 
tion. This argument, it is respectfully submitted, is the weakest 
of all the arguments advanced by the majority because it over- 
looks the scope of these exceptional provisions relied upon by 
the majority. -In our Constitution, changes may be made, in 
respect of some specified matters of a transitory nature, other- 
wise™® than by resorting to the procedure laid down in Art. 368, 
e.g., the matters referred to in. Art. 4 (2): 269 (3); 239A (2). 
But it cannot be overlooked that while the Constitution takes = 
away these changes from the purview of Art. 368, it expressly 
states, in each of these excepted Articles, that any change 
effected therein will “not be deemed to be amendment of “this 
Constitution” (i.e., for the purpose of attracting Art. 368). It 
_is when a change of the Constitution falls outside these excepted 
Articles that it will be deemed to be an amendment of the Cons- 
titution and then Art. 368 will be attracted.. Art. 392, on the 
other hand,-does not deal with ‘amendment’ at all, but gives a 
power to ‘remove difficulties’. The instant argument, it 
submitted, instead of supporting the majority view, goes agai 
TÈ. l F: 2 eee 

(c) Nor is the assumption of the majority that the; ie yer us 
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all written Constitutions (except in the solitary case of the 
New Zealand Constitution Act, prior to 1950), is kept in view. | 
Both Arts. 245 and 248 are included in Part XI dealing with the” 

“Relation between the Union and the States” and Chapter I e 
thereunder has the heading “Distribution of Legislative Powers” 
—and below that is the sub- -heading— ‘Distribution of Legislative“ 
Powers”: 4t is clear, therefore, that Arts. 245 and 248 deal 
with the ‘legislative power’ w hile Part XX, containing Art. 368, 
deals with the ‘amending power’. Even otherwise, when Arts. é 
245 and 248 deal with the ‘distribution of legislative powers’ 
between the Union and the States, it is difficult to contend that 
either of these provisions would also include the power to 

~ amend the Constitution, for, such amendment might relate to 

topics other than the relation between the Union and the States. 
For the same reason, the power of amendment included in Part 
XX must be held to be a power separate trom and independent 
of the legislative power dealt with in Part XI, Ch. I of the’ 
Constitution. Besides, the very fact that Art. 245 (1) opens 
with the words ‘subject to the provisions of this Constitution’ 
shows that the power conferred by this Article cannot extend 
to the function of amending provisions of the Constitution 
itself, which is dealt with in a separate Article (Art. Jon 
without any reference to Art. 245 therein. 


The provision for residuary power in Art. 248 and Entry 
97 of List I had to þe engrafted because no division of legisla- 
tive powers between the Union and the State Legislatures could 
be scientifically exhaustive.**® It is an incident of federalism 
and all federal Constitutions have to adopt a provision leaving 
the residual power either to the federal or to-the State Legis- 
lature. Such allocation has nothing to do with the vesting of 
the power to amend the Constitution, which stands on a separate ~ 
footing and is separately dealt with, as in Art. V of. the 
American or Art. 368 of the Indian Constitution. Pe 


My conclusion, in short, is that our Parliament can amend 
the Constitution not because Art. 245 or 248 confers that- ower 
but because poets 368 be 
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of Art. 13 of our Constitution is an inclusive definition. But 
we cannot, at the same time, overlook that the definition will F 
not be-attracted if “the context otherwise requires”; the queS- 
tion whether. constitutional law is included within the definition 
clause in Art. 13 (3) (a) must, therefore, be answered with ~ 
“reference to the context. If constitutional law is excluded fron 
that definition; no question of the Fundamental Rights being 
subject to the limitation imposed by cl. (2) of Art. 13 would at 

all arise. 
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(i) The definition in cl. (3) (a) is required to interpret > 
The context of an the word ‘law’ in cls. (1) and (2) of Art ~ 
amendment of the Cons 13. Now the mandate in cl. (2) is that ~ 
titution excludes it from  ,, . ‘3 = 
Get aad: in. Art. the State shall not make any law”. We ~ 
13(3) (a). are, therefore, led back to the definition of 
‘State’ in Art. 12. That definition, of course, includes the 
. Parliament of India’. It follows, therefore, that if the Par- . 
liament oi India makes a law which contravenes a fundametal 
right it will, to the extent of such contravention; be void. When 
in Arts. 12-13, the expression ‘Parliament’ ‘making a law’ 1s 
used, the obvious reference is to that Parliament which is dealt 
with, in all its aspects, in Chapter II of Part V relating to ‘the © 
Union’. It is also to be noted that at many places the Constitu- 
tion uses the expressions ‘made by Parliament by law’ or ‘as — 
Parliament may by law prescribe’ [e.g., in Arts. 2, 3, 80 (5); — 
Sil (1)(b); 82; 83 (1)]. In all these Articles, the obvious — 
reference is to laws made by the Parliament in its legislative 
capacity ; to be precise, no amendment of the Constitution made 
. in the manner prescribed- by Art. 368, is necessary, to effect 
a mere inter-Stāte adjustment of boundaries, not involving. 
cession of any territory to a foreign State;"** or to pretext aes 
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368 should be treated as a ‘law’ vahin the meaning of Art. 
13 (2). The reason is more fundamental. As I have already , 
explained, a Fundamental right is a limitation on ‘legislative’ 
power and not upon ‘constituent’ power. The fact that the * 
constituent power, under Art. 368, has to be exercised through 
“the means, of a ‘Bill’ does not make that power a legislative 
power ; ñave cited numerous instances where -constituent 
power has been vested by other Constitutions in the Legis- 
lature, acting under special restrictions. Where, therefore, “ 
the process prescribed by the Constitution for its amendment 
is the ‘legislative process’,’°* that very fact cannot impart 
a ‘legislatiz re character’ to the Amendment Act, as Subba Rao, 
C.J., supposed.**® 


(iv) It is patently against the text -of the Constitution to 
contend that Art. 368 simply deals with the legislative procedure 
for making an amendment as distinguished from conferring the 
‘constituent power’, seeing that cl. (e) of the Proviso speaks 
of an amendment of Art. 368 itself. 


With respect, therefore, I cannot agree with the observa- 
tion of Subba Rao, C.J., in the majority that— | 

“An amendment cannot be made otherwise than by following the legislative 

process. The fact that there are other conditions, such as a larger majority and 


in the case of articles mentioned in the Proviso a ratification by Legislatures is 
provided, does not make the amendment any the less a law” 156 


. 


_ The fact that it is the same body of persons which, under 
our Constitution, exercises both legislative and constituent 
powers cannot obliterate the distinction between the nature of 
the two powers. Our Parliament, while exercising the power 
under Art. 368, it cannot be forgotten, is acting as the replica 
of the Constituent Assembly which made the Constitution. ~ : 


- Once this distinction between the power to make an ordi- 
nary law in the exercise of ‘legislative’ power and the power t 
amend the Constitution in exercise of the ‘constituent’ "power = 
is recognised, it would follow that if an ordinary lay oe 
made by the Legislature violates any mandatory part a (ae = 
Constitution (including fundamental rights guaranteed by th -he res 
Constitution), such law would be void, by the pl aera es of the — 
general doctrine of ultra vires, apart from the spe prov: F 
of our Constitution in Art. 13 (2). But he same _ 
cannot apply where constituent power is- exercised 
in which t that power ‘is vested, because the very 

Sag the Constitution i i its ate is to 
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The view that another Constituent Assembly would be 
B. Whether fresh Cons. TEquired for amending Fundamental Rights 
tituent Assembly requir- iS founded on the hypothesis that FPunda- 
ed for amending Funda- mental Rights stand outside the scope and 
mental Rights “IS 
ambit of Art. 308, which is not correct as 
I have just demonstrated. — 
Even otherwise, any such theory goes against the principle 
underlying the machinery for ar mendment set up by a written 
Constitution. l have already referred to the observation in 
Strong s Modern Constitutions (p. 152) that while framing a 
Constitution, the makers have to vest the amending power in 
some authority and that even where this power is vested “in the 
ordinary legislature acting under certain restrictions’, the 
Legislature, when so acting, may be deemed to be a Constituent 
Assembly ‘re-created’. It is therefore not correct to comment 
that what our Parliament could not do by making an ordinjary 
Statute, it could do by ‘changing the title of the Bill’ to an amend- 
ment of the Constitution."® 
Once it is held that Art. 368 gives the power to amend the 
Constitution to the Parliament, acting under the restrictions 
imposed by that Article, the real question that arises is whether 
Art. 368 must be read subject to the wnplied limitation that a 
Bill tor Amendment brought under that Article should net touch 
the Fundamental Rights. There is no such express limitation 
in that Article. Both Subba Rao C.J, and Hidayatullah J., 
point out that there are Constitutions which exclude certain 
basic provisions from the pale of amendment and make them 
unalterable,” but I have already shown that where the Cons- 
titution intends that certain parts thereof should be unalterable 
by the process of amendment, it eafressly says so, as does Art. 
V of the American Constitution or Art. 95 of the Constitution 
of France. If our Constitution-makers intended to take the 
Fundamental Rights out of the mischief of Art. 368, they waquld 
have said so expressly ;**° to argue the other way, namely, that 
if the. Constitution-makers intended that the Fundamental 
- Rights could be amended under Art. 368, they would have said 
so expressly,— is to ignore the nature of the amending power, 
namely, that it is a relic of the Constituent Assembly itself, _ 
which made the Constitution. If the Constitution-makers, - 
, were ill-advised to place the amending power se <a 
Legislature acting under certain restrictions, rather than | mapo 
Constituent Assembly or other special body convened for that 
‘purpose or failed to take out the Fundamental.Rights from ns E : 
_ pale of the amending power or even to place their an eae fag 
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The assumption that Parliament cduld, under its. residuary 
ower [Entry 97, List I of the 7th Sch.), convene a Constituent . 
ssembly to amend the Fundamental Rights or any other ‘basic 

part’ of the Constitution, which it could not do under the amend- * 
ing power conferred by Art. 368, is also not sound. If it is ~~ 
“conceded that no such basic part is expressly excluded from the 
purview 6 of*Art. 368, but an exception has yet to be made because 
of its ‘basic’ nature, how could Parliament, in the exercise of 
its ordinary legislative power, create a Constituent Assembly “ 
for securing an amendment which was beyond its competence, 
even while exercising ‘constituent power’? The argument, 
it 1s submitted, is self-defeating. One could have understood 
a plea that such basic parts are unamendable under our Cons- 
titution, but to say that the machinery for amending them may 
be set up by the ordinary Legislature because the machinery set 
up+«by.the initial Constituent Assembly was held inadequate by 
the Judiciary, involves the fallacy of a ‘vicious circle’. How 
could Parliament—a ‘constituted’ body (while exercising legis- 
lative power under Entry 97 of List 1)—create a ‘constituent’ 
authority? Conversely, a creature of Parliament in its legis- 
lative capacity, such Assembly would be a subordinate statutory 
authority, subject to Arts. 12-13,'°°2 and could by no means claim 
to be a ‘constituent’ body competent to amend all parts of the 
Constitution and to substitute it altogether by another, if need be. 


Incidentally, I should record my view that if ever it is con- 
sidered necessary to convene a Constituent Assembly for the 
purpose of ‘revising’ the Constitution, that can be done only 
by suitably amending Art. 368 in that behalf, because Art. 368 
is the only provision.in our Constitution which deals with the 
matter of amending the Constitution, regardless of the extent 
of such amendment. Even the majority, in Golak WNatlfs 
case, could not say that an amendment of Art. 368 itself is outside 
the jurisdiction of the machinery for amendment set up by that 


section.**? ; < 


The conclusions that we arrive at from the foregoing dis- 
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does not,showever, meah that they cannot be altered by an amend 
ment of the Constitution. Just as they were created by the Const =; 
tutions so they can be modified or taken away by the process of 
amendment as provided for by the Constitution, unless the 


Constitution itself makes them immune from amendment. 
-_ 


Even in the American Constitution, the model’ of written 
Constitutions, the Bill of Rights in subject to the process of 
amendment, as any other part of the Constitution (excepting one 
provision which is expressly safeguarded in the amending prove 
sion). The reason why they are not frequently amended is that 
the process for amendment is difficult and, above all, the American 
people would not tolerate any substantial abridgement of the Bill- 
of Rights. 


(i111) Some confusion naturally arises when the Lewislatiie 
itself, as in India, is vested with the power to amend the Constitu- 
tion, acting under specified restrictions. But this confusion would 
not remain if the distinction between ‘legislative’ and ‘constituent’ 
powers is borne in mind. Even when it is the Legislature which 
is vested with the power to amend the Constitution, when so 
acting, with the required special majority or otherwise, it exer 
cises not legislative but constituent power and the exercise of the 
constituent power is not limited or circumscribed by the Funda — _ 
mental Rights. a 2 


(iv) There is no part of our Constitution excepted from 
the power of amendment under Art. 368. 


(v) Fundamental Rights, not being included in the Proviso, 


‘double majority’ specified in the first paragraph of Art. 368. = 


There is no doubt that any such conclusion will give rise to 
the ‘fear’*®? that if the Fundamental Rights are subject © 
to the process of amendment under Art. 368, they may a 
be taken away bit by bit, if not en bloc, by the majority in power. — E 
This fear, indeed, cannot be brushed aside as altogether ni E 
founded. But the remedy lies not in the hands of the 
under Art. 368, as it stands, but in the hands of the peopl pa 
resist any Bill for abridgement of any of the Fundamental . 
Rights, as and when it may be brought, if they find that | such 
abridgement will take away the minimal conditions a7 a= ivi ilised — 
existence or shake “‘the very foundation and Sora e of the 
democratic way of life ushered in this country — 
titution”.7°* As I have stated earlier, © sva 
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The fear of an indiscreet subversion of-the Constitution 
finida riatite nat either at the instance of the majority party 
tõ be tampered with Or of the minority party in the Legislature * 
without mature delibera- can also be removed if, as suggested, at the 
outset of these Lectures, all proposals for 
«amendment of the Constitution are first screened by a non= 
political bddy of experts (pp. 12-14, ante). 


It must be pointed out at once that by the time these pages 
are printed, Arts. 13 and 368 have been amended by the Cons- « 
titution (24th Amendment) Act, 1971 [vide Appendix] to 
make it clear that Fundamental Rights are, without any reser- 
vation, subject to the amending process under Art. 368. But 
though this has already been effected. it would be of interest to 
the citizens of India to note why in my Lectures (delivered in 
1969) I cautioned that such power should not be established by 
an express amendment of the Constitution but should be left 
to juristic principles, by allowing the Supreme Court (it would 
require another Full Court) to revise the opinion expressed by 
the majority in Golak Nath’s case: 


“On the other hand, even though I have expressed the 
view ,—contrary to the majority opinion in Golak Nath’s case, — 
that Fundamental Rights are liable to be amended in the manner 
provided for in Art. 368, I do not support the remedy proposed. 
by members of our Parliament, namely, to amend Art. 368 of 
the Constitution to make it clear that Parliament, acting under 
that Article, can amend the Fundamental Rights. It would be 
an unnecessary affront to Judicial Review and the institution ~ 
of the Judiciary, unless there is an imperative need to abridge 
any of the Fundamental Rights, immediately,'°*—which nobody ~ 
has so far said. If, therefore, there is no such imperative need, 

the Supreme Court should be given a chance to change its hei <i 
after further consideration, which would not require cutti Š 
new rut, but only to revert to Shankari Prasad 5 


But, to blatantly amend the Constitution é mabe. re cle 
that Fundamental Rights are amendable would — lower _ 
prestige of our Constitution in the eves of the world ot ae. nA 
Constitutions, particularly because of the mimber. ha Her = 
ments which our Constitution has undergone _ duri g th fae so 
twe decades of its Sy Ot lene re this connection, I nm 
permitted to draw t atte of my audience to what 
said in R by 
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LIMITED GOVERNMENT AND JUDICIAL REVIEW : 
As a person who has, during the last two decades, been 
striving hard to maintain the distinctive position of India in the 
world of Constitutions, repelling arguments of critics in amd 
out of India, I can only implore our Parliamentarians not to 
put this last straw on the camel’s back. 


i 


Secondly, the device of overriding judicial decisions by” 
amending the Constitution itself, though not unknown to a 
country like the United States, has been used rather too often, 
in our country, to maintain the prestige of the legislature. 


The need for the prestige of Parliament, exercising the 
constituent power, is not and cannot be less than that of the 
Judiciary, but it cannot bite at its own limb without risk of 
peril to itself. The Judiciary in India has not yet become so 
gangrenous as to deserve amputation.- Such a stage, in the 
present context, may arise only if the Supreme Court, after 
getting a chance of reconsidering-Golak Nath," refuses te de so. 
Parliament need not be apprehensive that such a chante may 
not present itself in the near future. Lawyers may be trusted 
with the ability to raise it again, even though collaterally, to 
sound the reaction of the Court to the threadbare discussion of 
the questions involved that has since taken place through the 
length and breadth of the country. When all is said, with the 
grim realities facing India to-day, there is hardly any room for 
sentiments either on the part of Judges or of legislators.” 


Now that the text of the Constitution. (24th Amendment) 
Act, 1971 has conferred on Parliament. (by the prescribed 
majority) to do away with any of the Fundamental Rights, 
without any reservation, the observations just reproduced may 
have lost their immediate appeal, but some words of caution are 
still necessary to remind Parliament that no indiscriminate use of 
the amending power should be made to take away the cherished 
rights conferred by Part III of our Constitution which have 
already been endearing to the mass of the people by a user “for 
- over two decades. The reasons which impelled our freedom- 
fighters to guarantee the fundamental rights in the Constitu- 
tion, after attaining independence (p. 161, ante). should be 
ruminated a thousand times before tampering with them to any 
aie extent. 7 


; Before using the power to amend for securing p pro- 
grammes,’ 185 our Parliamentarians should also hark back to t 
os 3 vations ns of Dr. Ambedkar*** with which he rejec 


pla : ıng . a zO : 
gh a partic es os- F 3 ee me = 
; 


easure. 
4 


2A E = re "em 


N Sh w: AHATA gy D ay z 





ko reso 
CENTRAL LIBRARY 


AMENDABILITY OF CONSTITUTION AND JUDICIAL REVIEW" 547 


Assembly, its members will be acting as partisqns seeking to carry amendments 
to the Constitution which they have failed to get through Patliament by reason 
a of some Article of the Constitution which has acted as an obstacle in their way 
-That explains why the Constituent Assembly though elected ©n limited 
franchise can be trusted to pass the Constitution by simple majority and why “ 
the Parliament though elected on adult suffrage cannot be trusted with the same =- 
= power én amend if” 166 e 


‘ And, “fiipce than anything else, they should always bear in 
mind what was said by the American Supreme Court in 1931, 
namely, that the very object of adopting a written Constitution * 
with a Bill of Rights was 

“to prevent experimentation with the fundamental rights of the individual’’.16 


Our Parliamentarians must also remember that there are 
certain tundamental rights, particularly those relating to accu- 
sation and criminal trial, which are in the nature of permanent 
safeguards or ʻa perpetual charter of inestimable human 
libertiés’*** which have been devised after centuries of struggle 
in the Anglo-American world, as limitations upon arbitrary 
action by any governmental authority. In the words of the 
American Supreme Court, they are 


“designed to approach immortality as nearly as human institutions can _ 
approach it™”.1s9 


It would therefore be too much of a risk to tamper with 
them without impelling reasons. Not that Art. 368 of our 
Constitution does not confer the power to amend Fundamental 
Rights, as was supposed by the majority in Golak Nath’s case,*** 
but that no wise body of men should tamper with them except 
in grave emergencies. 


We now come to the question of Judical review of cons- 
titutional amendments. 


At the very outset, one might ask why an anA Ce 

" p the Constitution itself should be put toa 
c moen ial gev ee% judicial scrutiny when ‘judicial v ng 
Act. has been explained (p. 273) as the 1 
of a court to test the va : | 

made A the Legislature with reference ae theg 
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titution Amendment Act if the procedure prescribed by Aft. 
368 is not complied with. | 


Of course, the American Supreme Court has denied to itself 
any power of judicial review over consti- 
tutional amendments on the assumption, 
“that even the procedural safeguards laid down in Apt. V of the 
Constitution involve ‘political questions’ which are? beyond the 
pale of judicial investigation. In my Commentary,” -I have 
expressed the view that i these American precednts are not appli 
able to India, for the following reasons: 

“In the majority of cases,37™ the Court has held that the question of validity 
of a constitutional amendment is a ‘political question’ which is beyond the 
competence of the Courts. Stated barely, this view has not more logic behind 
it besides that the question whether an amendment has been accepted or not 
has always been determined by the political department and ‘the judicial power 
has followed that decision’. Such an argument does not answer the further. 
question ‘why’. s 

Some suggest that the-answer to this further question is that the Courts, 
being the creatures of the Constitution, cannot question the validity of the 
existing Constitution, and that, consequently, as soon as an amendment, being 
adopted, becomes part of the existing Constitution, the validity of the amendment 
equally goes beyond the pale of judicial review. But this is no answer to the 
question why the Courts would not be entitled to examine whether an amend- 
ment has in fact and in law became part of the existing Constitution. 

Some say that the exercise of the power to amend is as much a sovereign 
function as the power to make the original Constitution. But there is a fallacy 
in this argument, namely, that when a Constitution is initially adopted, there 
is no limitation whatsoever upon the Constituent Assembly or other constituent 
authority. But when the Constitution, so adopted, lays down a procedure therein 
as to how an amendment is to be made, it becomes the duty of the Courts set 
‘up by that Constitution and of the Judges who are bound by their oath to 
-uphold that Constitution, to enforce and guard the observance of those provisions 
of the existing Constitution relating to amendment as much as any other part 
of the Constitution. 

2 Prima facie, therefore, there is no reason why the question whether the - 
_ procedure laid down by the Constitution has been 
Amendments to Ameri- complied with in adopting an amendment should not 


State Constitutions Rs a = ) = 
are justiciable. s be a justiciable question, and many State Courts in 


U.S. A. 


3 amendments to the State Constitutions. The opinion of the Supreme Court as- 
ee regards the Federal Constitution, however, is'™* that “the process itself is ‘political’ 
= in its entirety, from submission until an amendment becomes part of the Cons- 
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in the face of constitutional limitations, if there be any, relating to the matter 
in question. Thus, an interpretation of the word ‘ratified’ in Art. V of the 
American Constitution is involved in determining whether a State Legislaturer 
which has previously rejected a particular amendment can, at any “subsequent 
point of time, express its approval, by overriding its previous vote of rejection. “ 
Similar would be the question of interpretation of the expression ‘two-thirds’ - 
aust of the Houses’ in that Article, or the question whether a constitutional ameng- 
ment would require the assent of the President as in the case of ordinary 
s legislation. What makes. such questions*** political instead of ‘legal’ is not 
apparent to an impartial observer, more so, when it is found that in some cases, 
the Supreme Court has, in fact, tacitly assumed that the question of validity“ 
of ratification by a particular State a justiciable question’’.1** 


In /ndia, it can hardly be controverted that the. question 
j EA whether the requrements of Art. 368 have 
saad been complied with in passing a particular 
Amendment Act is a legal and not a ‘political’ question. The 
American Supreme Court, has, from the working of Art. V, 
come -to the conclusion that the entire matter relating to amend- 
ment of the Constitution has been committed exclusively to 
Congress and that, accordingly, the exercise of this power by — 
Congress is “not subject to judicial guidance, control, or inter- 
ference at any point.’*** The language of Art. 368 of the - 
Constitution of India is different, and there is no reason to 
suppose that the control over the entire process of amendment 
has been committed to Parliament. ‘The procedure prescribed 
by the Article, on the other hand, is mandatoty and not direc- — 
tory. The Courts are, therefore, duty bound to enforce eee so 
mandatory provision of the Constitution and to invalidate any 
Constitution Amendment Act which has not complied with any 
of the requirements laid down in Art. 368. Renee 


The Indian Supreme Court cannot, accordingly, view the. 
question of coristitutional amendment with the same apathy as 
does the American Supreme Court. Since the reser oar = 
of, Art. 368 are legal limitations upon the power*”’—* to amend | 
the Constitution, it follows that a Constitution Amendment Act- 
can be invalidated by the Indian Judiciary — on the folloy 7 
grounds: ee a 


(i) That it has not been passed by the special m 

si in Art. 368. X nse = ete 

- (ii) That, if it relates to any of the iovis n ferrec S iA 
in the Proviso to that SigA it Lae beets 
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relevant Bill was short of the specified majority." It also 
_tollows that because the Court has the power of judicial review 
over a.Constitution Amendment Act on the instant ground, ft 
‘has jurisdiction also to inquire whether those who voted in 
Support of the Bill constituted the specified majority (see p. 


104, ante).*"** E _ 
The word ‘passed’ would also open an avenue for judicial 
review. Already the question has arisen in our Parliament 


whether the requirement of special majority attaches to the 
hnal motion on a Constitution Amendment Bill, viz., that ‘the 
Bill be passed’, or to every stage in the course of the Bill since 
its introduction. The latter is the interpretation put by the , 
framers of the Rules of Procedure in the House of the People." 
A private Member, Sri Madhu’ Limaye, brought a Bill to 
amend Art. 314, to abolish the privileges of members of the 
Indian Civil Service. At the first reading of the B#l, the 
motion that ‘the Bill be taken into consideration’ was passed 
by a numerical majority of those voting on it, but that number 
of votes in favour of the Buill.was short of the special majority 
required by Art. 368, and it was declared by the Speaker as 
lost, on that ground. ‘The tember insisted that the require- 
ment of the special majority in Art. 368 was attracted only 
when the motion that ‘the Bill be passed’ was brought and 
that, during the earlier stages_of the Bill, any majority would 
suffice as in the case of ordinary bills for legislation. The matter 
was, however, not brought before the Court, so that any 
judicial pronouncement is not available. 


It may be anticipated that the question of ‘passage’ and the 
special majority is bound to be brought before the courts ere 
long, particularly because the Presidential assent having been ‘° 
made obligatory by the Constitution (24th Amendment) Act, 
1971, there is no other stage left for checking up whether she 
requirements of Art. 368 have been complied with. 


(ii) The ratification under the Proviso to Art. 368 is, es = 
under Art. V of the American Constitution, to be made by kee E 
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to the Constitution. Thus, if there are 17 States, an amendment 
would be valid as soon as 9 State Legislatures have passed- 
resolutions of ratification. Thereafter the Government need not 
wait for the verdict of the remaining State Legislatures. -The . 
question is, whether it would be lawful for the Government of . 
~-India to refer an amendment Bill for ratification only to 9 
State Legislatures of whose verdict the Government was sure, 
leaving the remaining State Legislatures in the dark altogether. 
It is to be noted that whereas the Proviso to Art. 3 uses the word - 
“‘referred’, the Proviso to Art. 368 uses the word ‘ratified’; 
technically, thus, it cannot be urged that an amendment Bill 
under the Proviso to Art. 368 must be referred for ratification 
to each of the States, or that the omission to do so waquld invali- 
date the Bill even though it has received the vote of a majority 
of the State Legislatures. Nevertheless, it must be said that 
it would be improper to withhold the Bill from any of the States 
altogether. Each State has an implied right under the Proviso 
to express its views, though not to veto the/decision of a 
majority of the States. In the U.S.A., it may be noted, an 
amendment of the Constitution is referred to each-of the States 
for ratification and it remains pending until the affirmative 
resolution of 34 of the State Legislatures is received.?*° 


Another procedural question which may possibly arise is 
whether the courts may refuse to treat the Constitution as 
amended by any Bill which does not describe itself as a Cons- 
titution Amendment Act or contains provisions relating to 
subjects other than the amendment of any provision of the 
Constitution. The answer seems to be in the affirmative, for, . 
the words ‘only by the introduction of a Bill for the purpose’ 
imply that a Bill feferred to in Art. 368 must be specifically 
directed to an amendment of the Constitution and must tbe 
lahelled as a Constitution Amendment Bill. "The same conclu- 
sion also follows indirectly from the conclusion arrived at in 
Sajjan Sinas case,*** namely. that the Proviso to Art. 368 
would not be attracted where instead of directlw amending a 
provision such as Art. 226, the Legislature curtails its scone by 
ordinary legislation, taking out cases from the punac = a Court or 
under zoe 226. : ie Ra ee 
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Coming now to the.scope of judicial review ef a Constitu- _ 
tion Amendment Act on substantive = 
grounds, the general proposition arrived at 
> so far is that since the body vested with the power to amend 
- the Constitution wields. ‘constituent’ power and is thus a replica 
ef the body which initially made the Constitution, the amend-— 

ing power must be regarded as a plenary power (p.-443, thid). 

and, therefore, not fettered by any of the limitations imposed 

a by the Constitution upon the Legislature. There is, therefore, 

no scope for judicial review of a Constitution Amendment- 

except in so far as any substantive limitations in this behalf may 

have been imposed by the Constitution which conferred the 

FSA amending power, such as those laid down 

i l in Art. V of the American Constitution. 

Though no such case has so far taken place, there is little doubt 

that if a State is, by any amendment of the Constitution, made 

to forfeit its equal suffrage in the Senate, without its consent, 
such amendment shall be struck down by the American Supreme 
Court, being violative of the limitation imposed by Art. V itself. 


In India, there is no such substantive limitation on the 
India amending power, in Art. 368. But, m the te 
: ; absence of any express substantive limita- 
tion upon the amending power in Art. 368. our Supreme Court, 
in Golak Nath’s case °” sought to introduce ‘implied’ limita 
tions: 


- 


è E See E A . 


(i) The first of these “was that the Yundamental | ana. : 
could not be amended even by a Constitution Amendment Act, 
duly passed under Art. 368. 


ne ‘The unsoundness of this doctrine has been fully analy s 
CPP. 523-5, ante). sae 
Sez it is to prevent the Supreme Court from invalidat n S 
PA 3 Constitution Amendment Act on the : rround è 
not of contravention of a Funda > E 
eee Richt that the Constitution 24 
LA 1971 (App. I) has been aoe kine 
| t, as the ‘constituent’ a 
‘amend or take away fun | 




















e 
= © 
e LENTOS 
CENTRAL LIBRARY 


k ie 
AMENDABIL ITY OF CONSTITUTION AND JUDICIAL REVIEW 553 





the United s tates, the validity of the 19th Amendment (woman 
suffrage) was challenged on the ground that “so great an 
addition to the electorate, if made without the State’s consent, ©- 
déstroys its autonomy as a political body”. ‘This contention was 

rejected.*** 7 . 


— As stated earlier (p. 510, ante), some Judges of our 
k eee Supreme Court sought to raise implied 
Cone: judda review of limitations by narrowly construing the 
Act on ground of abuse word ‘amend’. - But, as I have shown, - 
“of Power or excessive- there is no justification for holding that an 

| amendment of the Constitution can only 
effect an improvement of the existing provisions and not their — 
deletion or abridgement. 


(iii) It has also been shown (p. 442, ante), that there is 
no bar to an amendment of the Constitution being given a 
retrospective effect. It must, however, be done expressly. 


Attempts to reopen the decision in Golak Nath have been 
avoided by the Supreme Court in several cases since then.*** 


Unless the Supreme Court changes its views to hold that 
Art. 368 represents ‘constituent’ power which is not limited by 
Art. 13¢2), the very amendment of Arts. 13 and 368 as has been 
done by the 24th Amendment Act, 1971, is liable to be wage 
on the following reasoning. advanced by Hidayatullah, J. 
Golak Nati s case: e e 


Parliament todgy: i = constituted bódy with preen al a wee 
include amendments of the Constitution by a special majority but only so far as 


A 


Art. 13(2) alows.....- It may be said that...... Article 368 can be amended z$ 
to confer on Parliament constituent powers over Fundamental Rights#* This 
would be wrong and against Art. 13(2). Parliament cannot meee: wor Scare tr gh 


in this way and do indirectly which it is intended not to do directly.” Ae Re 
: The problem before those who seek to amend ae h ee 


Rights in order to facilitate the implementation of- the Direc- Sa 
tives in Part IV of the Constitution has not thus been solved 6 T 
amending Arts. 13 and 368 (as has been done by- gi 
Amendment) Act. ‘It cannot be solved unless and — intil t 
Court can be persuaded to change its views, by iy Ra 
appeal a a Ale. principles discussed herein. Oe ee 
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tne 14th Amendment overruled Dred Scott v. Sandford, CS 60 US. 3933. 
a the loth Amendment overruled Follock v. Farmers Loan & o Co., (1895) 
Iss U.S. 60l. 

S2. ihough in certain circumstances, as I have shown, such cijectian may be valié 

if this 1s sought to be done by ordinary legislation (pp. 262-3, ante). ; 
- 93. Here, again, there is another point of distinction between legislative and consti- 
tuent powers. A Court has jurisdiction to annul a law on the ground that the- 
Legislature has abused its iegisiative power, because the ‘Constituent has 
imposed hmutations upon the powers of the Legislature either by express 
tantive hmitations or Dy a federal division of legislative power, which the Court, 
m the exercise of its power of judicial review, has the duty to protect and main- 
tam. Even where such transgression takes place covertly or indirectly; the 
Court, mspired by the same sense of duty, strikes down the laws as a fraud 
on the Constituton (p. 123, ante). 

ihe position is different where an amendment of the Constitution is made, 
in exercise of the constituent power, by the Legislature or any other body 
specifted by the Constitution. Except where the Constitution expreesly ets 
any limitatien on the amending power, the Court has no power of judicial 
review over a Constitution Amendment Act inasmuch as the constituent power 
is superior to the Judiciary itself. Once an amendment is carried by a valid 
process, it becomes a part of the Constitution and a Court has no power of 
review over such part of the Constitution or any other part of the Constitu- ~ 
tion itself. (This will be explained more fully hereafter). 

The remedy for any abuse of the ‘constituent’ power is in the hands, not 
of the Judiciary, but of the people who may force their will against the cons- - 
tituent authority by means of a revolution or, if possible, by the ballot. [Cf 
Ortield, Amending the Federal Constitution (1942), p: 123}. 

Shankari Prasad v. Union of India, (1952) SOR. 89 (106). 


9t. 
SS. Vide Basu’s Commentary on the Constitution ef India, 5th Ed., Vol. 8, p. 358 
of “The Draft Constitution’ etc. 
96. ALR. 1967 S.C. 1643 (paras. 131, 141 and 146). , 
97. Cf. Duguit, Droit NS ee 2nd Ed., Vol. III, pp. 562-7. 
S8. Vide Subba Rao, CJ.. in paras. 15-17 of ALR, 1967 S.C. 1643. 
cS. Paras 55, 163 of ALR 1867 SC. 1643. 
100. Shankari Prasad v. Union of India, — SCR. 89; AIR. 1951 S.C. 458, 
per Kania C.J., Shastri, Mukherjea, Das & Ai JJ. vast 
101. Sajjan Singh v. State of Rajasthan, A.L.R. 1995 S.C. 845, per Gajendragadkar, ; 
Wanchoo & Raghubar Dayal JJ. (Hidayatullah J. (as he then was) dissen- zs 
- ted and Miudholkar J. kept-the question open). ae 
202. Golak Nath v. State of Punjab, A.I.R. 1967 S.C. 1643. [The majority judg- 


ment was delivered by Subba Rao, C.J., and Hidayatullah, J., wrote a concur- 
ring n agreeing with the conclusions of Subba Rao, C.J., on difesent 





Though Rao, GJ., in his leading judgment, made a tion to this 
effect (para. 55), he pes Se no final opinion on this point; Pisana J 
this view firmly (paras. 163, 195). > 
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169, ibid. [see also Art. 239A; 5th Sch., para. 17; 6th Sch., para. 21 (2)]. 
. 8 of the 5th Ed. of Basu’s Commentary, p. 358, ibid. — ae 
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176a. Of course, the Court has clear jurisdiction tō invalidate a onstitt 
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Legislatures has been þeld vol to be a legislative act [Hawke v. Smith, (1920) 
253 U.S. 221}. 
it ıs also to be noted that the American precedent that the assent of the 

President is not required for an amendment of the Constitution because itis 
"pot ‘legislation’ within the meaning of Art. I, s. 7(2) of the Constitution of the 
US.A., |Hoilingsworth v. Virginia, (1798) 3 Dall. 378] has since been 
substantially adopted in India by amending Art. 368 by the Constitution (24th 
Amendment) Act, 1971 which has made it obligatory for the President to give. 
his assent to to a Bill for amendment of the Constitution [see App. I, Post}: _ 
Fara. 28 of A.I.R. 1967 S.C. 1643. a 

Para. 28 of A.I.R. 1967 S.C. 1643. > 
ihe 2<th Consutution Amendment Act, 1971 has precluded any suggestion 
that fundamental rights are beyond the pale of the amending power con 
ferred by Art. 368 or that an amendment of the Constitution could be called 
into question on the ground that it contravenes or seeks to take away a fun- 
damental right and must, therefore, be void, according to Art. 13 (2). In 
my opinion, the provision in cl. (1) inserted by the 24th Amendment Act was 
suincient to achieve the purpose because it unequivocally says that any part 
of the Constitution can be amended or repealed in exercise of the ‘constituent 
power vested by Art. 368 and that this power will prevail ‘notwithstanding 
anything in this Constitution’, which would obviously exclude the application 
of Art.-13. But in their zeal to be doubly sure to exclude Art. 13, the draft= 
men of this Amendment Act have also inserted a new cl. (4) in Art 13, to 
Say—— nothing in this article shall apply to any amendment of this Comstitu- 
tion made under article 368”. The anomaly of this clause, which may not 
have been foreseen, is that it concedes that an amendment of the Constitu- 
tion under Art. 368 would have been a ‘law’ within the meaning of Art. 13 
(but for- the 24th Amendment), which was not juristically tenable, for the 
reasons explained above. 

ATR. 1967 S.C. 1643 (para. 131). - 
Ibid., paras. 36; 137 

Cf. Sajjan Singh v. State of Rajasthan, A. 1965 S.C. 848 (858). 


. Cf. Rajasthan State Electricity Board v. Mohan, A.I.R. 1967 S.C. 1856. 


So far as the minority is concerned (paras. 89, 91 of A.I.R. 1967 S.C. 1643), 
their Lordships adhere to the view taken in Shankari Prasad s case (1952) 
S-C.R. 89 (101) that Art. 368 itself may be amended under the f 
prescribed by that Article. The majority do not hold that Art. 368 ıs 
immune from amendment, but only speak of an implied limitation against 
amending ‘fundamental rights’ (Para. 40 of A-I.R. 1967 S.C. 1643). 

A.I.R. 1967 S.C. 1643 (paras. 70, 111, 112, 188). 

Cf. Sajjan Singh v. State of Rajasthan, (1965) 1 S.C.R. 933 (952). 

Vide para. 5 (ii) of the Minute of Dissent of Shri Joshi at p. xxv of the Re 
of the Joint Committee of Parliament on Shri Nath Pai’s Bill [C_B. (II) 
203}. It should be noted that, subsequently, a need for amending Art. 31 
arose to counteract the efiects of the much debated judgment in the Bank 
Nationalisation case [Cooper v. Union of India, A.I-R. 1970 S.C. 563], which 
has been discussed at various places in this book. 

Cf. Sajjan Singh v. State of Rajasthan, A.I.R. 1965 S.C. 845 (853). 

VII C.A.D. p. 43. 

Truax v. Corrigan, (1921) 257 U.S. 312. 

Mapp v. Ohio, (1961) 367 U.S. 643 (655). 

Cohens v. Virginia, (1821) 6 Wh. 264 (387). x 
Basu’s Commen (Sth Ed.), Vol. V, pp. 507-8. ar 
White v. Hart, (1871) 13 Wall. 646; Lesser v. Garnett; (1922) 258 U.S. 130; 
U. S. v. Sprague, (1931) 282 U.S. 716; Coleman v. Miller, 

433; Chandler v. Wise, (1939) 308 U.S. 433. o i eae 
See cases cited in Orfield, Amending the Federal Constitution, 1942, pp. 14 
et seq. 3 ~ 4.) 
‘oleman v. Miller, (1939) 307 U.S. 443 (457, 459). - = oa 

Hawke v. Smith, (1920) 253 US. 221. . ae ——as 
Cf. A. G. (N. S. W.) v. Trethowan, (1932) AC. 526 (PC) ; see pp. 99100% 
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with the special majority required by Art. 368, as held in Bribe 
_Sioner’s case |(1964) 2 All E.R. 785 (790) P.C.]. The question 
‘in India, the Courts have jurisdiction to go behind the Speaker’ 
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eee te limitation there, as contained in Art. 368. It is also to be par 
that the constitutional reliance on the Speaker's certificate which existed H 

the Bribery Commissioner's case, does not exist in Art. 368. Sec. 29 (4) of 

the Ceylon (Constitution and Independence) Order, 1946, which conferred c 
the power to amend that Order, expressly provided— i 

“Every certificate of the Speaker under this sub-section shall be conclusive x 
for all purposes and shall not be questioned in any court of law.” 

In the absence of any such express proyision in Article 368 of our i 
Constitution, it is seriously debatable whether the Speaker's certificate can- 
claim any such immunity from judicial review (p. 104, ante), if it be held 
that it ® the duty of the Court’to see that the minority is not deprived of its 
constitutional right “to have no amendment” of the Constitution which is not 
passed by the See majority specified in Art. 368 [vide Bribery Commis- 
stoners case (p. 534, ante)}. e 
Cf. Bribery Commr. v. Ranasinghee, (1964) All E.R. 785 (P.C.), at p. 101, 
ante. 

The matter has been fully discusséd at pp. 504- 6 of Vol. V of my Commentary 
on the Constitution of India, 5th Ed. 

Cf. Hawke v. Smith, (1920) 253 U.S. 221 (see p. 516, ante). 

See p. 97, ante. 

Ogg & Ray, Essentials of American Government’ (1965). p. 33. 

Sajjan Singh v. State of Rajasthan. A.I.R. 1965 S.C. 845 (854). 


. Akar v. A. G. of Sierre Lione. (1959) 3 All E.R. 384 (392-3). 


In fact. such a petition had been lodged (by one Lakhanpal) imedia 
after the 24th Amendment Bill received the President's assent. The Court 


_.has permitted the Petitioner to withdraw that Petition with the observation — 


183. 
184. 


185. 
186. 





that it could be brought again when a fundamental right is actually sought 
to be oo. in exercise of the newly-acquired power (Statesman, Delhi, 
18-11-71, p. 7, 3). This means that other petitions are expected-to come 
as soon as the 25th Amendment is bought into force. 

Lesser v. Garnett, (1922) 258 U:.S. 130. 

E.g.. Madhu Limaye v. S. D. M.. (1970) 3 S.C . 746 (749): Narayanbai 

v. State of Maharashtra. (1970) 1 SC.WR. 100 (104). 

Para. 163 of A.I.R. 1967 S.C. 1643. 

Da Ie exactly ni sought to be done by the Constitution (24th Amendment) 
ct, 
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THE CONSTITUTION (TWENTY-FOURTH AMENDMENT) 
ACT, 1971. 


- 


= 
Ea 


° [5th August, 1971.- 


An Act further amend the Constitution of Indta. - 


BE it enacted by Parliament in the Twenty-second Year of the Republic 


of India as follows: z 


1. This Act may -be called the Constitution (Twenty- -foųrth Amend- 
Short title. ment) Act, 1971. 


2. In Article 13 of the Constitution, after Clause (3), the following 
clause shall be inserted, namely: ‘“‘(4) Nothing in 
this article shall apply to any amendment of this 
Constitution made under Article 368”. 


Amendment of article . 


Atiendmeiit of article 3. Article 368 of the Constitution shall be - 


renumbered as Clause (2) thereof, and 


(A) For the marginal heading to that Article, the following marginal 
heading shall be substituted, namely: “Power of Parliament to amend the 
_ Constitution and procedure therefor”. 


(B) Before Clause (Z) as so re-numbered, the following clause shall 


beading shall be substituted, «namely: “Power of Parliament to amend the 
Constitution and procedure therefor”. 


(B) Before Clavse (2) as so re- -terga the following clause shall 


be inserted, namely: 


“(1) Notwithstanding anything in this Constitution, Parliament “may 
im exercise of its constituent power amend by way of addition, variation 
.or repeal any provision of this Constitution in accordance with the procedure 


laid down in this article”. Bee RE 


(C) In Clause (2) as so re-numbered, for the words “it shall be pre- 
sented to the President aa his assent and pen such assent pen pet 


be BEE a , narfiely:: 


(3) ‘Nothing in sticle 13 shall n apei to ° may Spa 
this article.” i 


PRESENTATION COP: 


c 


"ily 
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ae 

including Part III felating to Fundamental Rights. The result of the iada | a 
ment is that Parliament is considered to have no power to take away or $ ae 
curtail any of the Fundamental Rights guaranteed by Part III of the ` 
Constitution even if it becomes necessary to do so for giving effect to the 
Directive Principles of State policy and for the attainment of the objectives = 
set out in the preamble to the Constitution. It is therefore, considered, — 
necessary to provide expressly that Parliament has power tp’ amend any 
provision of the Constitution so as to include the provisions of Part Ili 
within the scope of the amending power. i 

. The Bill seeks to amend Article 368 suitably for the purpose and makes- 
it clegr that Article 368 provides for amendment of the -Constitution as 
well as procedure therefor. The Bill further provides that when a Constitu- 
tion Amendment Bill passed by both Houses of Parliament is presented to 
the President for his assent, he should give his assent thereto. The Bill <i 
also seeks to amend Article 13 of he Constitution to make it inapplicable 
to any amendment of the Constitution under Article 368.” 
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APPENDIX I 


THE CONSTITUTION (TWENTY-FIFTH AMENDMENT) 
` BILL, 1971. 


( As passed by both Houses of Parliament )4 


An Act further to amend the Constitution of India. 


Be it enacted by Parliament in the Twenty-second Year of the Republic 
of India as follows: 
e 1. This Act may be called the Constitution cFwontnifh Amendment) 


Short title. Act, 1971. ea 
AERE of article 2. In Article 31 of the Constitution, a = se 







(A) For Clause (2), the following clauses shall be substituted namely: ne i 


. (2) “No property shall be compulsorily acquired or requisitioned save = 
for a public purpose and save by authority of a law which provides fobs i ES 
p oo or requisitioning of the property for an amount which- may sg 
U by such law or which may be determined in accordance with SU ict a 
: _ principles and given in such manner as may be specified in such law, and 
m: such law shall be called in question in any court on the groui i at th 
<> in oust so fixed or determined is not adequate or that the whole c or an 
part c f such amand 5 is re given otherwise than in | cash”. eee 





ey 
: 
s 













CENTRAL TRARY e 


Se | APPENDIX | 563 
Insertion of new article ee After Article 31B of the Constitution, the 
31C. following Article shall be inserted, namely: 


z “SIC. Notwithstanding anything contained in Article 13, no law giving“ 
effect to the policy of the State towards securing the principles specified | 
in Clause (b) or Clause (c) of Article 39 shall be deemed to be void on 
= >the ground that it is inconsistent with, or takes away or abridges any af 
the rights tonferred by Article 14, Article 19 or Article 31 and-no law 
tontaining a declaration that it is for giving effect to such policy shall be 
called in question in any court on the ground that it does not give effect _ 
' to such policy: 3 
Provided that where such law is made by the legislature of a State, 
the provisions of this article shall not apply thereto unless such law, having 
been reserved for the consideration of the President, has received his assent”. 


STATEMENT OF OBJECTS AND REASONS. 


“Article 31 of the Constitution as it stands specifically provides that no 
laW providing for the compulsory acquisition or requistioning of property 
which either fixes the amount of compensation or speciiies the principles 
on which and the manner in which the compensation is to be determined 
and given shall be called in question in any court on-the ground that the 
compensation provided by that law is not adequate. In the Bank Nationali- 
sation case (1970, 3 S.C.R. 530), the Supreme Court has held that the 
Constitution guarantees right to compensation, that is, the equivalent in 

_ money of the property compulsorily acquired. Thus, in effect, the adequaty 
of compensation and the relevancy of the principles laid down by the legisla- 
ture for determining the amount of compensation have virtually become 

_ justiciable inasmuch as the court can go into the question whether the 
amount paid to the owner of the property is what may be regarded reasonably 
as compensation for loss of property. In the same case, the Court has 
also held that a law -which seeks to acquire or requisition property for æ 
public purpose should also satisfy the requirements of Article 19(1) (f). 

2. The Bill seeks to surmount the difmculties placed in the waye of 
giving effect to the Directive Principles of State policy by the aOR 
ufterpretation. The word “compensation” -is sought to be omitted from — 
Arucle 31 (2) and replaced by the word “amount”. It is being clarified that 
the said amount may be given otherwise than in cash. It is also prop $ 
to provide that Article 19(1)(f) shall not apply to any law relating to the s 
acquisition or requisitioning of property for a public purpose. > SES w EES 

3. The Bill further seeks to introduce a new Article 31C which ] IrOVİC des- : 3 

_ that if any law is passed to give effect to the Directive a E ained = ea 
ta -in Clauses (b) and (c) of Article 39 and contains a declara ə 
effect, such law Fa not be deemed to be void. on the e unk a thi hat 
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